
 
 

 
 

 
 
 
 
Attention: c/o Mr A Hermans – Committee Secretary 
       Ms M. Herling – Content Advisor 
 
Honourable Chairperson Joan Fubbs 
PC on Trade and Industry 
Box 15, Parliament,  
Cape Town 8000  

18 Feb 2014 
 

Email: ahermans@parliament.gov.za; mherling@parliament.gov.za 
 

Re:  FURTHER INPUT ON THE NATIONAL CREDIT AMENDMENT BILL 
 
As per your communication last week Wednesday and Friday and calls for further input, 
the Black Sash recommends additional changes to the National Credit Amendment Bill. 
Thank you for the various opportunities. 
 
We understand that recommendations are  subject to permission from the National 
Assembly. We are appreciative of the Committee’s efforts to close gaps, tighten loopholes 
and challenges in existing legislation, in particular to protect the most vulnerable from 
exploitation by unscrupulous profit-seekers, skirting on the fringes of the law, sometimes 
transgressing it, and often acting in a manner that we found immoral and ethically 
unacceptable. 
 
As requested, we also limited our input to the issues you listed in the further call.  
 
Therefore: 
 
 

1. We support the insertion of a new clause that will revise the governance 
structure of the National Credit Regulator (NCR) to remove the board and 
allow the NCR to be directly accountable to the Minister (section 19 of the 
National Credit Act [NCA] of 2005). 

 
Our understanding is that existing provisions (as per Section 19 of the Act addressing 
Governance of the National Credit Regulator, comprised of a Board of designated persons 
to represent Cabinet members responsible for finance, housing matters, social 
development matters, and others appointed by the Minister (of Trade and Industry), 
including those “knowledgeable on consumer matters” has proven to be unworkable and 
cumbersome. 
 
Our understanding is that direct accountability to the Minister will tighten compliance and 
improve accountability and the capacity of the NCR to among others have immediate 
access to improved turnaround times..    
 
However, ascribing powers solely to the Minister must have checks and balances. We 
would therefore propose that these powers be accorded to the Minister subject to 
approval by his peers (i.e. a discussion be held in Cabinet in this regard), and that the 
scope of powers and functions be subject to oversight by Parliament, such as by the PC 
on Trade and Industry, SCOPA and the PC Finance. 
 



2. New clause: Providing for an offence where prohibited charges are charged 
by the credit provider, including where the capped interest rate is exceeded 
(section 100 of the Act). 

 
Despite provisions made in terms of Section 100 of the National Credit Act, the practice of 
exorbitant administrative fees, charges added to the credit agreement and interest are being 
charged to lenders, and in particular SASSA beneficiaries, many of whom are often desperate 
for cash and little functional literacy to comprehend the loan agreements they are entering 
into. We therefore support the proposal to make it an offence when prohibited charges are 
made by the credit provider.  
 
In addition to imposing a fine to be regulated by the Minister and NCR, we propose that the 
lender/credit provider’s details are made public and monitored. Credit providers who do are 
not respect the law, with repeat violations should  be deregistered, their owners/directors 
publicly named, and where appropriate, be held individually liable, or criminally prosecuted.  
 
Section 100 of the Act must be enforced, which clearly outlines the conditions under which a 
credit provider must not add charges or impose monetary liability. 
 
Often credit providers take advantage of uninformed consumers by charging ‘hidden costs’ or 
prohibitive charges. The charges are normally camouflaged in legalistic terminology. An 
example is  micro lenders to SASSA grant beneficiaries who charge exorbitant interest rates. 
We are aware of a bank that finances credit for a retail furniture company and pitch their 
interest rates above 40%. We consider this daylight robbery and stealing from the poor. 

 
3. New clause: Capping and/or regulating the cost and not just the value of 

credit insurance (section 106 of the Act). 
 

We support the cause to cap and regulate the cost and not only the value of credit 
insurance. Moreover, in order to synergy between the National Credit Amendment Act to 
the Social Assistance Act of 2004, we strongly encourage the NCA to include a provision 
making it explicitly illegal and subject to a fine. The only deduction allowed from a SASSA 
beneficiaries’ account is provided for in the Social Assistance Act, enabling 1 deduction 
per month for funeral insurance not more than 10% of the value of the grant. Therefore,  if 
a FAIS registered agency offering funeral insurance or a funeral scheme violates the 
provision that no more 1 deduction per month, and no more than 10% of the value of the 
grant can be levied from SASSA beneficiaries’ bank accounts – this should be an offence 
and subject to a fine.  

 
4. Clause 20: Alignment of the delivery of a section 129(1) notice with the 

judgement in Sebola and Another v Standard Bank of South Africa Ltd and Another 
(CCT 98/11) [2012] ZACC 11; 2012 (5) SA 142 (CC); 2012 (8) BCLR 785 (CC) (7 
June 2012) to ensure that there is proof that the notice was delivered (section 129 
of the Act).  

 

Having perused the June 2012 judgement handed down in the Constitutional Court 
(Case CCT 98/11 [2012] ZACC 11 – in the matter between Mashilo Sebola and others 
vs Standard Bank of South Africa and others, and cognisant that the ConCourt found 
that: 
  
“The construction that the NCA does not ordinarily require that the default and the 
proposal to which reference is made in section 129(1)(a) be conveyed to the 
consumer—  

(a) is textually inconsistent with the words “draw the default to the notice of the consumer in 
writing and propose that the consumer refer the credit agreement to a debt counsellor . . .” in 
section 129(1)(a);  
(b) is inconsistent with most of what the NCA seeks to do in order to advance its purposes as set 
out in section 3;  
(c) ignores the fact that section 129(1)(a) was enacted primarily for the benefit and protection of 
the consumer;   



(d) places the consumer in a more disadvantageous position in relation to the credit provider 
than he was at common law;  
(e) does not advance even the credit provider’s interests in the long term even though it may 
advance them in the short term; and  
(f) has the effect of reading into the NCA a deeming provision to the following effect: when a 
section 129(1)(a) letter, addressed to a consumer and sent by registered post, has reached the 
consumer’s local post office, the consumer is deemed to have received it. This is done even 
though the NCA has no such deeming provision. 
 
 
We support the intention of the Committee to ensure an “Alignment of the delivery of a 
section 129(1) notice.” Recently this issue was debated on radio. We are aware that debt 
collectors registered with the national debt council buy old or prescribed credit data from 
creditors. Often poorer people are victims of debt collectors who manipulate the courts to obtain 
fraudulent judgments.  

 
5. New clause: Providing for an offence where debts that have become 

prescribed under the Prescription Act, Act No. 68 of 1969, are collected, sold, 
and re-activated (Section 133 of the Act). 

 
We strongly support the new clause providing that it would be an offence where debts 
that became prescribed are being sold, reactivated and collected.  
 
Furthermore, we think that this provision is long overdue and that the selling of debt 
books should be criminalised with similar provisions to have the lender/credit 
provider’s details made public and monitored, and where it can be proven, these non-
compliant agencies and lenders be deregistered, their owners/directors can be 
publicly named, and where appropriate, held individually liable, or criminally 
prosecuted.  
 

6. New clause: Providing for the Minister to prescribe additional regulations 
based on the proposed amendments in the Amendment Bill, as well as the 
proposed additional areas mentioned above. These regulations will include 
provisions for a ‘fit and proper’ test; a process to deregister a PDA; the 
duties, obligations and fees of Payment Distribution Agents and ADR Agents; 
assessment criteria to determine if an applicant’s commitments to prescribed 
guidelines are sufficient; a formula for penalty for late renewal of 
registration; and termination of / withdrawal from debt review process. 

 

Similar to the support expressed above, we agree that additional regulations are 
prescribed by the Minister to ensure the above. However – we are of the view that 
some ADR Agents in rural and economically depressed areas are exempted from the 
fees payable and that consideration be given to our view, as per our earlier full 
submission that “Section 134 A re Registration of ADR by the NCR – In most 
instances ADR’s are civil society organisations that are established voluntarily and 
independently. Their roles vary i.e. informal dispute resolution – conciliation between 
the parties thus leading to speedy resolution of matters, some play a major role in 
relation to advocacy for example. The requirement to register with a government 
institution may dilute and/or compromise their position especially where raising 
advocacy issues is concerned. The proposal thereof is that these institutions are left 
to function as they do. However, it should be a requirement that ADRs refer matters to 
the regulator and or debt counsellor where required”  

 
 

7. New Clause: Amending sections 40 and 42 so that all credit providers 
will be required to be registered; 

 
8. New Clause: Amending section 52(4) so that a registration in terms of 

the Act remains in effect until cancelled. 

 



Finally – we support amendments to Sections 40, 42 and 52(4) to ensure that all credit 
providers be required to be registered (removing the R500
that registration in terms of the Act remains in effect until cancelled. Our rationale is that 
unscrupulous lenders have used these gaps to evade justice and accountability to people 
seeking recourse and answers to their questions regarding debt agree
they have made, and to ensure adequate complaint and recourse avenues.
 
Sincerely  
 
Elroy Paulus (on behalf of the Black Sash)
 
 

 
National Advocacy Manager 
Black Sash Trust 
Elta House, 3 Caledonian Street
Mowbray, 7700 
 
Tel: +27 21 686 6952 
Mobile: +27 82 748 5621 
Fax: +27 21 686 7168  
Email: elroy@blacksash.org.za
 

 

 

 

we support amendments to Sections 40, 42 and 52(4) to ensure that all credit 
providers be required to be registered (removing the R500 000 turnover threshold)
that registration in terms of the Act remains in effect until cancelled. Our rationale is that 
unscrupulous lenders have used these gaps to evade justice and accountability to people 
seeking recourse and answers to their questions regarding debt agree
they have made, and to ensure adequate complaint and recourse avenues.
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we support amendments to Sections 40, 42 and 52(4) to ensure that all credit 
000 turnover threshold) and 

that registration in terms of the Act remains in effect until cancelled. Our rationale is that 
unscrupulous lenders have used these gaps to evade justice and accountability to people 
seeking recourse and answers to their questions regarding debt agreements and loans 
they have made, and to ensure adequate complaint and recourse avenues. 


