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Background:

The  Black  Sash  thanks  the  Competition  Tribunal  and  Competition 
Commission  for  its  work  in  bringing  perpetrators  of  price-fixing;  anti-
competitive behaviour and collusion to book. The admission by AICC that it 
has  engaged  in  anti-competitive  practices  confirms  our  view  that  these 
practices are systemic, and deeply rooted within the culture of some large 
networks of businesses.

There is more than an abstract principle at stake here.  The collusion that 
AICC has admitted to disproportionately affects the quality of care to the poor 
and the sick.  The Black Sash is particularly concerned to speak out against 
such immoral profiteering.

The Black  Sash has been deeply  concerned that  such practices  by  large 
companies have not been addressed more seriously in the past.  Instead, it 
has been commonly perceived that these cases can be closed with a stiff fine, 
a slap on the wrist and, perhaps, the identification of a scapegoat within the 
accused company. .

We are by no means legal experts in competition law, but wish to argue for 
consideration of 

M the impact of the findings of the Tribunal on relevant draft legislation
M stricter fines ring fenced to  achieve some form of compensation for 

consumers
M personal liability and the possible need for further investigation in this 

respect
M penalties with respect to the allocation of state resources to companies 

found guilty of collusion

Given  these  factors,  we strongly  urge  that  the  Competition’s  Tribunal  not 
close this matter by ratifying the consent agreement brought before it by the 
Competition’s Commission.  

.
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1. Draft legislation. 

The Company Bill  which reviews company law for  the past  30 years and 
which  was  deliberated  in  NEDLAC,  is  now  at  a  draft  Bill  stage.   It  was 
presented as such to the Portfolio Committee for Trade and Industry in early 
2007. 

We contend that the outcome of the Tribunal today may significantly impact 
upon the shaping of this important piece of draft legislation. We are of the 
view that while there are some progressive elements in the Bill, it may be too 
lenient in dealing with unethical business practice. 

We highlight elements for consideration by the Tribunal, as tabled by the DTI 
to Parliament viz1:

M Corporate  failures  and  scandals  in  SA  and  elsewhere  highlighted 
governance issues.

M Enhancing protection of investors through enhanced governance and 
accountability (esp. public interest companies), minority protection and 
shareholder recourse

M There  should  be  clarification  of  board  structures  and  director 
responsibilities, duties and liabilities.

M Company  law  should  ensure  the  proper  recognition  of  director 
accountability, and appropriate participation of other stakeholders.

2. Fines

The Black Sash:

M Affirms the decision by the Competition Commission to impose a fine of 
R53 million against AICC, but calls for stricter penalties.

M Specifically,  wishes  to  call  for  the  fine  to  be  levied  against  AICC’s 
turnover during all the years of its collusion.  To calculate the fine on 
the basis of its current annual turnover is to ignore the 14 years during 
which it has conspired to inflate prices.  

M Recommends  that  the  fine  be  used  specifically  to  finance  health 
programmes, particularly those focused on the poor and vulnerable. 

M Acknowledges  that  the  above  recommendation  requires  an 
amendment to the Competition Act, which we will support.

1 Draft Companies Bill -  Presentation to PC Trade and Industry by dti – 16 March 2007
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3. Personal liability

The Black Sash:

M Maintains that the possibility of prosecution and a fine appears not to 
have deterred businesses from colluding to increase their profits.

M  Has argued that, as a society, we must ensure that there is a real 
deterrent to prevent businesses from colluding to increase their profits. 

M Recommends that key individuals responsible for collusive practices be 
identified, and appropriately charged. 

M Therefore applauds the decision by the Competition Commission to lay 
charges  with  the  SAPS  against  Mr.  Arthur  Ellis  Barnett,  Managing 
Executive  of  Adcock  Ingram Critical  Care  (Pty)  Ltd  (AICC).   These 
charges were in relation to alleged offences in terms of sections 72(b) 
and  73(2)(d)  of  the  Competition  Act  and the  common law crime of 
perjury. 

M Believes by laying charges, the Commission is setting the important 
precedent that any individual responsible for collusive practices will be 
identified, and brought to book.  

M Notes that if  it  is  proven that Mr.  Barnett’s alleged offences include 
perjury,  it  indicates a deliberate intent to  damage the Commission’s 
work as an investigative body. It may point to downright disrespect of 
this  important  statutory  body.  If  true,  it  also  confirms  our  call  to 
strengthen, not limit the powers of the Commission, and further points 
to  future  legislation  necessary  to  be  harsher,  rather  than  largely 
regulation of some aspects of corporate governance, as proposed in 
the current Draft Companies Bill.2 

M In the pursuit of real transparency and full disclosure, wishes to enquire 
whether it is really conceivable that only one of the many Directors of 
AICC; Adcock Ingram, and Tiger Brands (who owns AICC) were aware 
and involved in this collusion. 

M Therefore  asks  that  the  Tribunal  not ratify  the  consent  agreement 
brought before it by the Competition’s Commission.  We are concerned 
that  this  might  indemnify  any  other  possible  perpetrators  against 
liability and prosecution in the future.

2 Draft Companies Bill -  Presentation to PC Trade and Industry by dti – 16 March 2007
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4. The allocation of state resources

The Black Sash

M Notes that on its website’s home page, Adcock Ingram describes itself 
as “a leading South African pharmaceutical company.” Furthermore, a 
division  of  Adcock  Ingram,  viz.  AICC,  claims  to  be  “South  Africa’s 
largest supplier of hospital products,  blood systems and accessories 
and products used for renal dialysis and transplant medication”.  Finally 
we note that another division, viz. Adcock Ingram Scientific is “gaining 
an ever-increasing share of the medical diagnostics market”. 

M Argues that the State appears to be unwisely dependent on AICC to 
provide  essential  services,  and  appears  to  be  at  the  mercy  of  this 
company,  in  term  of  costs,  with  adverse  consequences  to  health 
budgets. 

M Notes with concern that the Department of Health has recently stated 
that AICC would “remain in the running for a R5 billion contract for anti-
retrovirals and is to be considered for future purchases.”3 

M Calls  on  the  Tribunal  to  rule  that  companies  guilty  of  collusion, 
particularly where this affects state resources and essential services, 
be excluded from state tenders as a matter of urgency.  

M Furthermore calls on government to award corporate tax relief only to 
those companies that practice good corporate governance. As a matter 
of principal, it is unacceptable for companies found guilty of collusion to 
benefit from taxpayers’ money. 

Conclusion

Thank you once again for  the opportunity to bring these points before the 
Tribunal.

The Black Sash

Tel: 021 461 7804; Cell: 082-429 4719

Email: nyembezi@blacksash.org.za

3
 Shamed firm in race for R5bn state order – Cape Times - May 12, 2008 Edition 2 – 

www.capetimes.co.za/?fArticleId=4397413 
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