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Introduction: 

The Consortium for Refugees and Migrants in South Africa (CoRMSA) is a national network1 of 

organisations working with refugees and migrants in South Africa. CoRMSA member 

organisations include research institutions, law clinics, direct service providers and migrant and 

refugee communities who have various expertise on migration issues. CoRMSA welcomes the 

opportunity to make this submission on the Immigration Amendment Bill to the Portfolio 

Committee on Home Affairs. This submission highlights some of the issues that are critical in 

addressing the immigration needs of the country as well as specific provisions that the Bill aims 

to amend. 

In the presentation by the Department of Home Affairs (DHA) to the Portfolio Committee on 

Home Affairs on 16th November 2010, it is stated that South Africa being part of a ‘global 

village’, manages the movement of people who travel for the following reasons: ‘investing their 

financial resources in the economy; contributing to social and cultural development; investing 

their skills and experience in order to promote economic growth’ promoting tourism; and 

facilitating academic exchanges within SADC’2.  

It is worth noting that the categories left out of this definition are refugees, asylum seekers, and 

economic migrants, who represent a large number of people migrating to South Africa. This 

reflects South Africa’s immigration policy which is aimed at attracting highly skilled workers but 

provides for few means of low skilled immigrants or those without sufficient resources or 

passports to legalise their entry and stay in the country. The fact that these categories of 

migrants were left out points to an increasingly insular trend that instead of constructively 

dealing with the realities of migration, seeks to restrict migration and impose increasingly 

punitive penalties on those who contravene legislation. 

The reality is that stopping the migration of refugees, asylum seekers and economic migrants to 

South Africa, is not possible. Despite the punitive measures that this legislation proposes, 

refugees, asylum seekers and economic migrants will continue to come to South Africa. 

Migration is a reality. However, if managed properly, migration can lead to investment, job 

creation, and a more productive economy, while also negating the risks of having a segment of 

population that is marginalized and outside of social and legal protections.     

Of serious concern is the fact that the Immigration Amendment Bill seeks to deal with the 

symptoms, rather than the problem itself. This will continue to happen until South Africa 
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develops a clear and informed migration policy that addresses how migration will be managed in 

the long term. Unfortunately this legislation has no such domestic policy to guide it, and 

therefore is reactive to the situation.   

There is, however, policy guidance in the SADC Protocol on the Facilitation of the Movement of 

Persons which has the overall objective to “develop policies aimed at the progressive 

elimination of obstacles to the movement of persons of the Region generally into and within the 

territories of State Parties.”  This Protocol notes that interdependence and integration of national 

economies “for the harmonious, balanced and equitable development of the Region” …”is only 

possible where the citizens of the Community enjoy freedom of movement of persons”.  It 

further notes that the African Union is “encouraging free movement of persons in African 

Regional Economic Communities as a stepping stone towards free movement of persons in an 

eventual African Economic Community”. 

CoRMSA thus recommends that any future migration policy should focus on the efficient import 

of skills, rights-based management of asylum seekers and refugees, management of economic 

immigration that promotes national and regional development; management of a variety of risks 

associated with different policy options; and ensuring effective and distinct macro- and micro-

level refugee and migration management.3  

Comments on specific sections of the Immigration Amendment Bill: 

In Clause 5 of the Bill, it now requires minors to have their own passports, as it is said that this 

would help prevent child trafficking.  

However, research has shown that the extent of child trafficking in South Africa is not as 

widespread as previously thought4. Human smuggling is a much larger problem, which children 

often find themselves a victim of. Having a passport would not combat this problem.  

Another issue is that of unaccompanied minors. It would be very difficult for unaccompanied 

minors to get access to a passport, and thus they would face illegal deportation on this basis. 

This is despite South Africa having a well developed legal and policy framework for securing the 

rights of migrant children regardless of their documentation. 

CoRMSA thus recommends the following: 

That clear provisions be made on how children, particularly unaccompanied minors 

would be assisted in getting appropriate documentation to ensure their protection. These 

provisions should also clearly define the roles for each department in dealing with these 

categories of children. For instance, Department of Home Affairs, Social Development 

and Justice.     
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Clause 7 (c) of the Bill, makes the amendment to Section 10(6) in the Act that foreigners will no 

longer be allowed to change his/her status whilst in South Africa, except under exceptional 

circumstances. We thus recommend that clear indications be made in the regulations on how 

this application should be made and the conditions associated with it. 

 

Clause 11 proposes that Section 15 of the Act is amended to specify that the business a 

foreigner wishes to establish must be ‘prescribed to be in the national interest’. The Bill does not 

provide a definition of ‘national interest’. Noting the high unemployment rate in the country and 

possibilities offered by immigrants who set up businesses, CoRMSA recommends that: 

A definition of what is prescribed to be in the national interest be included in the 

definitions sections of the Bill. This will assist in preventing arbitrary decisions being 

made when applications for a business visa is being made.   

 

Clause 12 (d) proposes the creation of a critical skills permit for those who have exceptional 

skills that are needed in South Africa.  

Professional and highly skilled migrants in South Africa are underemployed. In fact the 

unemployment rate of skilled migrants is 6% higher than that of their unskilled counterparts, 

which suggests that South Africa is not yet making the most of this pool of skilled workers5. 

CoRMSA therefore welcomes the creation of this category of permit. However, there are often 

problems in the registration and recognition of qualifications by various departments, such as 

the Department of Health and the Department of Education. If these barriers are not removed, 

difficulties will remain for migrants applying for this permit. We thus recommend that: 

Coordination among relevant departments be intensified to ensure that barriers to 

applying for these permits are removed and that the various policy and legislative 

frameworks are compatible and not contradictory.      

 

Clause 15 amends the validity period of the asylum transit permit from 14 days to 5 days, for 

reporting to the nearest Refugee Reception Office. It also provides for a procedure for 

establishing whether or not such a person qualifies for making an application for asylum.  

Decreasing the validity period of the asylum transit permit will make it increasingly difficult for 

asylum seekers to get access to Refugee Reception Offices, and will make them vulnerable to 

arrest and deportation.  

The provision for a procedure for establishing whether or not a person qualifies for an 

application for asylum, which would be decided at a port of entry, is problematic. This would 

leave the decision of whether a person qualifies for asylum, in the hands of someone who would 
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not necessarily have the expertise to handle such a claim. This could lead to those who have 

valid claims being rejected and deported before receiving a proper hearing. It could also lead to 

increasing delays at border posts, as a screening would have to take place here first. CoRMSA 

thus recommends the following: 

That the validity of the asylum transit permit be retained at 14 days and asylum seekers 

be allowed to proceed to the nearest Refugee Reception Office to apply for asylum 

without being prejudiced and facing refoulement which will be in violation of both 

domestic and international law.  

 

Clause 18 once again states that the business a foreigner intends to establish or has 

established in South Africa, be prescribed to be in the national interest’. As noted above, 

CoRMSA recommends that a clear definition of ‘prescribed to be in the national interest’ 

be provided in the definitions sections.  

 

Clause 24 contains drastic increases in punishment for various offences.  

The increased punitive nature of the proposed Immigration Amendment Act is problematic in 

that the system itself is often unable to properly process individuals, and thus many are exposed 

to criminalization as a result of inefficiencies in the system.  

For example asylum seekers are often arrested on their way home from a day of queuing 

unsuccessfully outside of a Refugee Reception Office. 

CoRMSA recommends that the length of the punishments be reviewed and in some 

cases be reduced depending on the severity of the offence.   

Additional recommendations:  

Section 39 of the Principal Act states that ‘no learning institution may knowingly provide training 

or instruction to an ‘illegal foreigner’ and thus entrenches the idea that access to training or 

instruction subject to a non-national’s immigration status. This section is not under review in the 

current Bill however CoRMSA believes it necessitates mentioning in this submission. This 

provision is in direct contrast to provisions in the South African Schools Act and the Constitution 

which grant the right to universal basic education. CoRMSA thus recommends that this 

section be explicit to indicate that learners enrolled for basic education should not be 

denied access. This is particularly important as the South African Schools Act gives a grace 

period for undocumented learners to acquire the relevant documentation from the Department 

of Home Affairs to continue their enrollment in schools.    

 

We appreciate the opportunity to make this submission to the Portfolio Committee. 
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