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1) INTRODUCTION:

Black Sash is a human rights based non-governmental organisation that seeks to promote 
the realisation of  the rights  guaranteed by the constitution.   We operate seven Advice 
Offices throughout the country to promote Access to Justice for those unable to afford the 
fees  of  lawyers.   The  contents  of  any  advocacy  work  that  we  do  throughout  the 
organisation is directly informed by the work that comes in to our various Advice Offices.

As a result of the above, our main work seeks to promote socio-economic rights of people 
in South Africa, and to protect the vulnerable against abuses by dominant parties in the 
private sector.

The poor need to be able to provide for funeral payments.  AIDS has increased the rate of 
deaths, particularly among the younger income earners.   Grandparents are burying the 
youth.  In the absence of provision for funeral benefits, many of the indigent are forced to 
take out micro loans at  exorbitant interest rates that then force the debtor into a never 
ending debt trap.

For Black Sash, we question the principle of the offering of funeral schemes as a for-profit 
venture at the cost of the poor and indigent.  In this submission we call for the investigation 
into  the  establishment  of  a  state  funded  funeral  cover  scheme  for  Social  Assistance 
beneficiaries by the state.  Wheresoever financial products are offered, we believe that role 
players must subscribe to an active and effective regulation and enforcement to provide for 
consumer  protection.   We  welcomed  the  promulgation  of  the  Financial  Advisory  and 
Intermediary  Services Act,  and  now look  forward  to  the  granting  of  jurisdiction  to  the 
Ombud in terms of this Act to provide an effective remedy against breaches by financial 
service providers, their representatives and / or intermediaries.  We argue that the financial 
service provider should assume a greater responsibility in terms of the Act for abuses by an 
intermediary or authorised representative, as they ultimately have most potential control 
over the actions of intermediaries and representatives.

In  this  submission  we  seek  to  illustrate  abuse/weaknesses  in  the  current  provision  of 
funeral cover to the poor as witnessed in the cases seen in our Advice Offices in the year 
2002.  We then consider alternative approaches in the provision of funeral cover that could 
provide more effective protection for the poor and vulnerable.
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2) SUMMARY OF PROBLEMS EXPERIENCED BY OUR CLIENTS

2.1 Lack of information to clients:

Lapsed policies:  Many clients come in to query why their policies have lapsed and they are 
unable  to  claim benefits.   On  further  investigation  it  often  transpires  that  clients  have 
stopped paying their  premiums either because they did not realised it  was an ongoing 
obligation, or  because they cannot,  and could never,  afford to pay the premium on an 
ongoing basis.  In many of these situations, clients did not realised that a policy holder risks 
forfeiting the premiums paid in the event of non-payment.  Many poorer people believe that 
the policies that they purchase are a type of savings club, and accordingly believe that their 
contributions are due to them at some given date.

This suggests the following:

• Intermediaries  (brokers)  do  not  fully  explain  the  theory  of  insurance  and  the 
implications of non-payment of premiums.

• Brokers are not explaining the need for ongoing monthly payments for the duration 
of the policy.

• Brokers sign up people who are not able to afford the premiums charged.
This amounts to reckless selling of policies for commission.

Recommendation:  Given the fundamental contracting imbalance between the broker and 
the potential insured there is wide scale possibility for abuse.  There accordingly need to be 
very high sanctions to ensure that intermediaries do not sell policies that people cannot 
afford,  merely for the sake of immediate commissions.  In instances of reckless selling 
policies, authorised financial service providers should be held liable for the full repayment 
of the premiums to date, or delivery of their obligations, at the instance of the insured.  This 
should be contained in an amendment to the Financial Advisory and Intermediary Services 
Act.

2.2 Repudiation on the grounds of non-disclosure:

Not surprisingly, few indigent people are schooled in the concept of “unberrimae fides”. 
The need for  disclosure,  and the  implications  of  non-disclosure need to  be  thoroughly 
explained by brokers to potential policy holders,  and the relevant questions need to be 
asked to ascertain if there is the need to disclose any relevant information.  In many cases 
clients claim that no such information was given at any stage to them in the application or 
approval  process of  their  claims.   Few informed people would  fail  to  disclose relevant 
information if aware of the need to do so and the result of non-disclosure.

In addition, the issue of exemptions and waiting periods are often not disclosed by the 
broker which result  in clients purchasing policies that are completely unsuitable to their 
needs.
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Recommendation:   The obligations  on  brokers  should  be  rigorously  enforced.   There 
should be extremely high penalties for breach of the relevant codes of conduct and other 
consumer protection provisions.  Given that the insured is usually deceased at the time of 
repudiation of the claim it is extremely difficult for his or her family to prove that the broker 
failed to advise the deceased of the necessary disclosures and exemptions.  Should the 
policy provider wish to repudiate a claim fro non-disclosure or on any exemption ground, 
the  onus  should  be  on  the  financial  services  provider  to  prove  that  the  necessary 
information was provided to, or elicited from, the insured.

2.3 Failure to provide client with copy of contract:

Again, few clients ever see a formal contract, or have them read and/or explained to them. 
Many of our clients are old, illiterate and non-English speaking.  Where contracts have 
been shown to our clients, they are invariable written in English in very small print.  Few 
clients have ever seen a completed copy of their contract.  Contracts are often signed in 
blank,  and  requests  of  our  clients  to  access  copies  of  their  signed  contracts  or  even 
standard terms and conditions are invariably met with silence.

Recommendation:  All intermediaries and/or representatives must ensure that a signed 
copy of the contract is handed to the insured.  In addition, contracts should be available in 
at least the four most widely spread languages in the country.

There should be wide spread education about the right not to complete a contract in blank, 
and the potential dangers of doing so.

2.4 Incorrectly repudiated claims:

We have had clients whose claims  have been repudiated by funeral cover providers, only 
to have our paralegals discover that there was no valid reason for the repudiation.  We see 
only a small fraction of people in need in our Advice Offices.  Thousands of people have no 
affordable resources in the event that they believe their rights have been violated and so 
never receive the benefit of their contributions.
Recommendation:  The services of a freely accessible Ombud must be widely advertised 
across the country.  In order to provide a legitimate and valid service, such services must 
be able to address the concerns of illiterate, non-English speaking, rural dwellers.

2.5 Delayed Payment:

Many clients give up trying to wring payment out of companies given the attendant costs of 
having to do so.

Recommendation:  Free and accessible services of an Ombud as set out above.

2.5.1  Failure to give effect to the cancellation of policies and the continued deduction 
of unaffordable premiums.
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Recommendation:  Free and accessible services of an Ombud as set out above.

2.6 Fraudulent Policies:

Of great concern is the number of fraudulent policies that  are written up allegedly on 
behalf of indigent clients.  We have numerous cases of this in Kwa-Zulu Natal.  This type 
of  practice  affects  the  reputation  of  the  whole  industry  and harms relations  between 
authorised  financial  service  providers  and  the  general  public  as  well  as  the  affected 
clients.  This practice must be actively stamped out by all role players.

Recommendation:  High profile prosecutions of intermediaries/representatives as well as 
the authorised financial service provider.  The provider is the only body that can call the 
intermediary to account, and so should bear the risk.

2.7 Fraudulent practices by intermediaries:

In some instances, intermediaries fail to pay over the collected premiums to the insurance 
principles and usually abscond with the payments, leaving the client with no claim against 
the insure, and little practical hope of locating the absconded broker.

Recommendation:  If an intermediary issues a receipt for payment of any amount on an 
authorised receipt which could be provided by the authorised financial service provider, 
this should bind the authorised financial service provider for the same reason as in 5 
above.

2.8 Linking of schemes to funeral parlours:

Many clients are prejudiced in situations where funeral cover schemes are only paid out 
to families if the family uses the services of a specific undertaker.  One client who lived in 
Knysna but had to bury her partner in the Transkei could not recover money from the 
scheme because there was no branch of the relevant funeral parlour in the Transkei 
environs.

Recommendation:  This is an undesirable business practice and should be declared so 
in terms of section 34 of the Financial Advisory and Intermediary Services Act.

2.10 General:

Our Knysna Advice Office observes that from their extensive work with microlending, it is 
clear that the unregistered and unregulated provision of financial services is the cause of 
most  of  the  aggravating  of  problems for  the  indigent  and vulnerable.   Funeral  cover 
should regulated in the same way as microlending is by the MFRC.
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3. DEVELOPMENT OF TAILORED ALTERNATIVE FUNERAL COVER.

3.1 Provision of state our concern that when financial services are provided for a profit
the poor, the rights of the poor usually seem to come second in the priorities of the policy 
provider.

In 2001, Black Sash was integral to an initiative of the Minister of Social Development to 
investigate  abuses  of  the  automatic  deduction  of  policy  premiums from social  grants 
which our advice offices in Kwa-Zulu Natal were witnessing.  This was perhaps one of the 
worst instances of abuse of the vulnerable – many funeral cover policies and micro loans 
were written up completely fraudulently; premiums were deducted automatically from a 
pensioner’s state pension, and there was no point of assistance at which the pensioner 
could query the deduction.

There was a question of legal interpretation concerning whether the Social Assistance Act 
59 of 1992 allowed for such deductions.  Various provinces allowed diverse practices.

To try to develop a uniform solution to the problem the Minister convened a couple of 
meetings attended by insures, micro-lenders and civil society organisations that worked 
with affected pensioners.  Various options to prevent abuse of pensioner were discussed, 
including  the  setting  up  of  an  accreditation  body  of  diverse  stakeholders  to  approve 
companies  requesting  to  have  access  to  pensions  for  collection  of  premiums.   The 
process seemed to have ground to a halt in the last twelve months.

Then, in the first draft Social Assistance Bill circulated at the beginning of the year for 
comment, provision was made the deduction of premiums for burial and savings schemes 
“established or approved by the Minister for the benefit of social assistance beneficiaries”.

(This provision does not appear in the second draft where reference is made only to the 
need for the Minister to regulate deductions).

The Black Sash strongly believes that it is in the state’s interest to ensure that the monies 
paid as social assistance are not used to bolster the profits of private financial service 
providers,  in many cases to the detriment of  the beneficiary as seen from our cases 
illustrated above.   Currently  we oppose deductions of  any  kind  from the state social 
assistance given the abuse that currently takes place.

Recommendation:   The Departments of  Finance and Social  Development  set  up an 
investigation into the feasibility of the establishment of a not-for-profit burial scheme for 
the benefit of social assistance beneficiaries by, or under the control/direction of the state.

3.2 Role of Co-operatives:

Burial clubs and societies have a long history among black South Africans in particular. 
In the recent Growth and Development Summit of 7 June 2003, all  sectors agreed to 
investigate the expanded use of co-operatives.  Co-operatives are often able to provide 
more appropriate services for the particular community in which they are based.  The 
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social cohesion of the community ensures a high degree of compliance and consumer 
protection.   Keeping  the  proceeds  of  the  monies  within  communities  adds  to  the 
sustainability of the community.

An investigation into current burial co-operatives would expose both the strengths and the 
weaknesses/abuses that occur within such a structure.  These findings could then be 
used to draft a code of conduct for registered co-operatives particularly for the provision 
of funeral cover.

Recommendation:   The  Departments  of  Finance and Trade and Industry  initiate  an 
investigation into ways of extending support for the growth and development of burial co-
operatives.

4. REGULATION:

There is a plethora of  legislation and regulations that  purport  to  govern this industry. 
However it is clear that the effects of this regulation is not affecting the most indigent on 
the ground.

As indicated by our  Knysna Advice Office,  the greatest  threat  for  abuse is  posed by 
unregistered providers.i 

Recommendation:   The  Ombud and Financial  Services  Board  embark  on  an  active 
rights education campaign to ensure that people are aware of their rights and how to 
enforce them in a free and accessible manner.  The dangers inherent with unregistered 
providers must be widely popularized.

Such messages could be spread amongst communities in partnership with advice offices 
and civic structures.  Advice offices already act as the first port of  call  for many who 
suspect their rights have been violated.  This could develop into a more formal role of 
monitoring compliance with the legislation by the insurers and brokers on behalf of the 
state and statutory consumer protection bodies.
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i S25 (6).  The provisions of subsection (2) will not apply if the permission of the beneficiary has been 
obtained without any suspected misrepresentation to participate in –

(a) A burial scheme established or approved by the Minister in accordance with the provisions of this 
Act, established for the benefit of social assistance beneficiaries.

(b) Any saving scheme established or approved by the Minister for the benefit of social  assistance 
beneficiaries.

Initial draft Bill circulated for comment, January 2003.

5. WAY FORWARD / RECOMMENDATIONS:

This submission has included not only  criticisms of current funeral policy schemes that 
we have observed through our case work in our advice offices, but has also considered 
compelling alternatives of funeral cover provision for the poor and indigent, both of 
which suggestions contain an active role for the state.

In conclusion, our recommendations are:

1) Give  the  fundamental  contracting  imbalance  between  the  broker  and the  potential 
insured there is wide scale possibility for abuse.  There accordingly need to be very 
high sanctions to ensure that brokers do not sell policies that people cannot afford, 
merely for the sake of immediate commissions.  In instances of reckless selling of 
policies, insurers should be held liable for the full repayment of the premiums to date, 
or delivery of their obligations, at the instance of the insured.

2) The  obligations  on  brokers  (intermediaries)  should  be  rigorously  enforced.   There 
should be extremely high penalties for breach of the relevant codes of conduct and 
other consumer protection provisions.  Given that the insured is usually deceased at 
the time of repudiation of the claim it is extremely difficult for his or her family to prove 
that  the  broker  failed  to  advise  the  deceased  of  the  necessary  disclosures  and 
exemptions.  Should the policy provided wish to repudiate a claim for non-disclosure or 
on  any  exemption  ground,  the  onus  should  be  on  the  provider  to  prove  that  the 
necessary information was provided to, or elicited from, the insured.

3) All brokers must ensure that a signed copy of the contract is handed to the insured.  In 
addition, contracts should be available in at least the most widely spread languages in 
the country.

4) There should be wide spread education about the right not to complete a contract in 
blank, and the potential dangers of doing so.

5) The  services  of  a  freely  accessed  Ombud  must  be  widely  advertised  across  the 
country.  In order to provide a legitimate and valid service, such services must be able 
to address the concerns of illiterate, non-English speaking, rural dwellers.

6) High  profile  prosecutions  of  brokers  and  insurers  that  breach  the  legislation  and 
regulations/codes of conduct. 



7) The Department of Finance and Social Development set up an investigation into the 
feasibility of the establishment of a not-for-profit burial scheme for the benefit of social 
assistance beneficiaries by, or under the control/direction of the state.

8) The Departments of  Finance and Trade and Industry  initiated an investigation into 
ways of extending support for the growth and development of burial co-operatives.

9) The  Ombud  and  Financial  Services  Board  embark  on  an  active  rights  education 
campaign to ensure that people are aware of their rights and how to enforce them in a 
free and accessible manner.  The dangers inherent with unregistered providers must 
be widely popularized.

Such messages could be spread amongst communities in partnerships with advice 
offices and civil structures.  Advice offices already act as the first port of call for many 
who suspect their rights have been violated.  This could develop into a more formal 
role of monitoring compliance with the legislation by the insurers and brokers.

ISOBEL FRYE
NATIONAL ADVOCACY MANAGER- 2003

The Black Sash Trust
Advocacy Unit
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Cape Town
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