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The submission addresses the following: 

4. Anomalies in certain legislation administered by the DOL:  

(d) Compensation for Occupational Injuries and Diseases Act 130 of 1993  

2.151 Section 1 (definition of ‘employee’) excludes at (v) “a domestic employee employed as 

such in a private household”.  

 



• Paragraph 2.151 of the Discussion Paper states:  

“Section 1 [of the Compensation for Occupational Injuries and Diseases Act 130 of 1993, 

hereafter ‘COIDA’] (definition of ‘employee’) excludes at (v) “a domestic employee 

employed as such in a private household”. It is submitted that although domestic 

workers are regarded as employees in the Labour Relations Act 66 of 1995 and the Basic 

Conditions of Employment Act 75 of 1997 there are public policy reasons for the 

exclusion from the Compensation for Occupational Injuries and Diseases Act 130 of 

1993. This exclusion is therefore not necessarily discriminatory or unfair but a review of 

the exclusion may be warranted.” 

A footnote adds that “in section 84 of the 1993 Act (Act 130 of 1993) there is no 

provision for employers of domestic workers in private households to be exempt from 

assessment in favour of the Compensation Fund.” 

• This submission is limited to the above paragraph. It will be argued that there are no valid 

policy reasons for the exclusion of domestic workers in private households (hereafter 

“domestic workers”) from the protection of COIDA and that, on the contrary, such exclusion 

may be discriminatory as well as an infringement of their right to fair labour practices and 

equal treatment. 

• The exclusion of domestic workers from statutory protection has traditionally been justified 

by the notion that it would be “logistically impossible to administer” and, possibly, lead to 

violation of householders’ right to privacy.  This notion has been undermined by the 

protection of domestic workers under the Labour Relations Act 66 of 1995 (“LRA”) and the 

Basic Conditions of Employment Act 75 of 1997 (“BCEA”). It is further refuted by the 

inclusion of domestic workers within the ambit of the Unemployment Insurance Act 63 of 

2001 (hereafter “UIA”), as amended by Act 32 of 2003. The duties placed on employers by 

the UIA are similar to those created by Chapter IX of COIDA and, if the UIA could be 

extended to employers of domestic workers, there can be no public policy reason why 

COIDA could not also be extended to them.  

• COIDA provides for flexibility in the application of the Act which could be used to 

accommodate the unique circumstances of the domestic employment relationship. Section 

85, for example, allows for reduced tariffs of assessment of employers or rebates in certain 

circumstances. Any further adaptations needed to make the application of COIDA effective 

in the domestic worker sector – for example, to ensure that registration is no more onerous 

than that required by the UIA – could be included in the Amendment Act extending COIDA 

to this sector. 

• The provision for inspection of private homes where domestic workers are employed in 

terms of the BCEA convincingly demonstrates that householders’ right to privacy does not 

trump domestic workers’ right to fair labour practices. Domestic workers have historically 

formed a severely exploited section of the workforce and the need to protect them, from a 

public policy perspective, is greater rather than less urgent. The Minister of Labour has 

recognised this by issuing Sectoral Determination 7: Domestic Worker Sector, South Africa 

(“SD7”) for the more effective regulation of domestic workers’ basic conditions of 



employment. This, too, demonstrates that public policy favours the fullest possible 

protection of domestic workers’ rights as opposed to treating them less favourably than 

other workers in the absence of compelling reasons. 

• It is submitted that no compelling reasons exist for excluding domestic workers from COIDA. 

It is further submitted that the exclusion of domestic workers from COIDA is explained by 

the fact that COIDA was enacted by a government that was responsible for systematic 

violations of human rights and was not constrained by a justiciable Bill of Rights. Following 

the enactment of the interim Constitution and the final Constitution, it is submitted that 

section 1 of COIDA amounts to an infringement of domestic workers’ right to fair labour 

practices (section 23(1) of the Constitution) and that section 36 of the Constitution offers no 

basis for justifying such infringement. 

•  Research has demonstrated that the vast majority of domestic workers in South Africa are 

black (predominantly African) and female. The exclusion of domestic workers from COIDA 

thus impacts disproportionately, and adversely, on black women employees. A case can be 

made out that such exclusion constitutes indirect discrimination on the grounds of race and 

gender in violation of section 9(2) of the Constitution. It is submitted that no case can be 

made out in terms of section 9(5) of the Constitution to show that such discrimination is 

“fair”. On the contrary, the extremely poor conditions frequently suffered by domestic 

workers underlines the unfairness thereof. 

• For the reasons already given, the exclusion of domestic workers from COIDA denies them 

access to legal protection and benefits equal to that enjoyed by other workers. In the 

absence of sufficient justification, this amounts to an infringement of their right to equal 

treatment in terms of section 9(1) of the Constitution. 

• The unjustifiable nature of the exclusion is further underlined by the conclusions adopted 

by the 99
th

 International Labour Conference in June 2010, which have been recorded in a 

draft Convention and Recommendation to be submitted to the 100
th

 International Labour 

Conference in June 2011. Article 13 of the draft Convention reads as follows: 

1. Each Member shall take appropriate measures, with due regard to the specific 

characteristics of domestic work, to ensure that domestic workers enjoy conditions that are 

not less favourable than those applicable to workers generally in respect of:  

(a) occupational safety and health; and  

(b) social security protection, including with respect to maternity.  

2. The measures referred to in the preceding paragraph may be applied progressively.   

• South Africa was an active and enthusiastic proponent of these and other forms of legal 

protection of domestic workers. Indeed, South Africa’s track record on labour rights and the 

protection of domestic workers earned it the honour of serving as representative of 55 

African member states in the debate on decent work for domestic workers. It would ill 

become South Africa to fail to extend the same protection to domestic workers nationally 

that it is calling for internationally. 

• It is not proposed to elaborate here on the specific forms of occupational hazard that 



domestic workers are exposed to in their work (ranging from the use of chemicals and 

electrical equipment to attacks by household animals) nor the specific measures that should 

be taken in applying COIDA in this sector. Suffice it to say that the need for action is 

internationally recognised, that ongoing debate and research are in progress around these 

issues both nationally and internationally, and that the Department of Labour is actively 

seeking to promote this. 

For all the reasons given it is submitted that the South African Law Reform Commission should 

recommend the deletion of paragraph (d)(v) of the definition of “employee” in section 1 of 

COIDA rather than merely a review. 

 

 

  


