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1. Introduction:

One of the Black Sash goals is the facilitation of a protective legislative framework for the 
vulnerable in our society.  The vulnerable, as they present themselves at the Black Sash 
Advice Offices, are the poor and disabled people in our society.  They are in need of a 
comprehensive  legislative  reality  supportive  of  the  realisation  of  their  rights  to  social 
security, dignity and equality as contained in the Constitution of South Africa.

We commend the Department of Labour for the invitation to submit comments on the 
draft  circular  instruction  regarding  the  Compensation for  Occupationally  acquired  HIV 
infection and AIDS.  It is an example of the Department’s commitment to ensure that 
legislation, affecting the well being of the country’s citizens, is drafted in a transparent 
manner.   It  further portrays a shared vision with civil  society, of a Government which 
wants to address the reality of HIV/AIDS in our society as it manifests itself not only in the 
arena of Social Assistance and Economic Justice, but Social Insurance and Labour as 
well. 

In 2001 the Black Sash delivered a submission to this Department during the passing of 
the  UIF  Act.   In  2003  we  also  made  a  submission  to  this  Department  on  the 
Unemployment Insurance Amendment Bill.  Making a submission to the Department of 
Labour  in the public  comment  process relating to the draft  circular  under  discussion, 
confirms  our  continued  participation  and  support  in  the  process  of  ensuring  that  a 
comprehensive social security net is created.

In this submission to the Department, we will comment on three matters:  We will firstly 
comment  on  the  environment  which  has  to  be  created  in  ensuring  that  this  draft 
circulation has its optimal benefit.  Comments relating to particular sections of this piece 
of legislation will  then be addressed.  Finally the administrative challenges facing the 
Commission for Compensation for Occupational Injuries and Diseases Act (COIDA) in 
ensuring that Constitutionally entrenched benefits reach employers, will be highlighted. 

In preparing the Black Sash submission to the Department, our Black Sash Cape Town 
Advice Office drew my attention to a matter of theirs, in which a client was raped whilst 
doing a field visit.   At the time, the client was enquiring about the cost and payment 
responsibility for compensation and counselling.  Our advice to the client was to pursue 
the criminal prosecuting route in an attempt to find relief.  Due to the uncertainly relating 
to Occupationally acquired HIV, we could not confidently recommend the submission of a 
COIDA claim.   This  circular  addresses this  concern and this  case illustrates that  our 
submission is not only on behalf of people who work within a medical field.  As was the 
case  with  our  previous  submissions  to  this  Department,  we  engage  with  this  draft 
circulation on behalf of all workers who are exposed to HIV/AIDS in the work place such 
as domestic workers, field workers and part time workers. 

2. Creating an enabling environment for the implementation of this circular:
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Before  embarking  on  a  detailed  discussion  pertaining  to  the  individual  sections,  it  is 
important to spend time analysing the environment within which this draft  is aimed at 
making a difference.  This analysis will be combined with recommendations to maximise 
its impact.

Our first observation is that the circulation, in its draft form, speaks particularly to the 
working and compensation possibilities for the female sector of employees.  Many women 
are in service provider sectors and work in the community.  Examples are home-based 
carers, domestic workers and nurses.  Due to the nature of their occupations, they are 
often in circumstances where the risk of being infected with HIV/AIDS, is particularly high. 
This draft circular is therefore welcomed from a gender equality perspective as it strives to 
provide compensation to this sector of employees.  

The Black Sash is of the opinion that the draft circular’s success is dependant on the 
Department’s  ability  to  address  current  shortcomings  of  the  Compensation  for 
Occupational injuries and Diseases Act (COIDA) no.130 of 1993.  The employee sector at 
which this draft circular is targeted will not fully be protected unless attention is paid to the 
comments  of  the  Taylor  Committee  of  Inquiry  into  Comprehensive  System of  Social 
Security for South Africa.  

In the Committee’s report, as released on the 15 June 2002, one of the main problems 
mentioned was the fact that large numbers of persons were excluded from the operation 
of COIDA.  Mainly domestic workers, and those involved in non-standard forms of work 
such as the informally employed, the self-employed and so-called dependant contractors, 
were excluded1.  The narrow definition of employee as it is set out in sec.1 of COIDA, has 
not been addressed2. It puts a limitation on this draft ensuring that compensation reaches 
those who are entitled and in need of it.  The Black Sash recommends that COIDA is 
amended to specifically include domestic workers and casual workers working more than 
24 hours per month as per the Basic Conditions of Employment Act sec.1.

Another pre-requisite for adequate protection and compensation of employees in terms of 
this draft circulation is the establishing of a co-operative COIDA employer culture within 
South Africa.  In this circulation there are no measures set out to enforce compliance with 
the provisions as drafted, by employers.  An example is sec.2(b) in terms of which a 
formal  diagnosis  of  occupationally  acquired  HIV  infection  can  only  take  place  if 
documented proof of a reported work-related incident/accident involving a potential HIV 
infected source can be provided3.  In the event of an employer’s HIV/AIDS policy at the 
work place not providing for the capturing of the accident’s details, a potentially infected 
employee will not be able to access his/her COIDA benefits.  The Black Sash requests 
the drafters to add punitive measures to the sections requiring employer co-operation, 
such as criminal liability, in the event of an employee not being able to access his/her 
compensation due to an employer’s non-compliance with this circular.

1 Transforming the Present-Protecting the Future, Report of the Committee of Inquiry into a 
Comprehensive System of Social Security for South Africa, June 2002, p114.
2 Sec.1, Compensation for Occupational Injuries and Diseases Act no. 130 of 1993.
3 Sec.2(b), Draft circular instruction regarding the compensation for occupationally acquired HIV 
infection and AIDS.
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The Black Sash requests the Department of  Labour to embark on a public education 
campaign,  as  it  did  when  the  Unemployment  Insurance  Fund  Act  amendments  and 
Domestic Workers’ Sectoral Determination Act were enacted.  This draft circular contains 
a number of important time frames, recording of important accident details and detailed 
disability assessment criteria.  Without knowledge of these requirements, this act will not 
be implemented rendering its existence futile.  The Department has proved that is can 
conduct successful public education campaigns and we look forward to an initiative by it 
on the promotion of the enactment of this circular. 

3. Black Sash comments on the content of particular sections of the circular:

Sec.1:   In terms of  sec.1,  HIV and AIDS will  only  be occupationally  acquired,  if  the 
employer  was  exposed  to  an  HIV  infected  source  at  the  workplace,  resulting  in 
progressive weakening of the immune system of an individual leading to the AIDS.  The 
HIV infection must have been arisen out of and in the course of employment.  

The Black Sash supports  this  definition,  but  we are concerned about  the uncertainty 
relating  to  the  onus  to  prove  that  the  infection  arose  “out  of  and  in  the  course  of 
employment”.   The vagueness of  that  part  of  the section would  be  addressed if  the 
drafters included the criteria, which the Commission would apply in its assessment of the 
merits of an application such as nature of the employment and working conditions.  It 
would also ensure that the documented proof as required in terms of sec.2(b) will include 
the necessary information to facilitate confirmation of a diagnosis.

Sec.2:  Sec.2 provides that an occupationally obtained HIV infection must be confirmed 
by any internationally acceptable test at any given time and must meet a set of criteria.  In 
terms of sec.2(b), one of the criteria is documented (Proof of a reported) work-related 
incident/accident involving a potential HIV infected source.  

We emphasise the level of employer compliance necessary to implement this section and 
we recommend inserting compliance measures to enforce this section.  The inclusion of 
the necessary steps capturing the important information to provide this report, must form 
part of an employer’s HIV/AIDS policy and procedures.  Non-compliance should lead to 
criminal liability.  We also request the drafters to include guide lines on the content of this 
required report i.e. date, time, responsibilities of employee and place of accident.

In sec2(c ) it is determined that blood test (laboratory) results of an affected employee 
done within 72 hours of the incident/accident, confirming the absence of HIV antibodies 
must also be submitted to confirm the diagnosis.  We would like to recommend that the 
drafters  make  it  compulsory  for  employers  to  ensure  that  an  employee  under  these 
circumstances, undertakes this blood test within 72 hours and for non-compliance to lead 
to criminal liability.

The  effect  of  non-compliance  with  this  section  is  severe,  as  a  diagnosis  cannot  be 
confirmed without this blood test.  Employees have to be informed of the seriousness of 
this measure and employer responsibility will facilitate compliance in this regard.  
In sec.2(d) confirmation, as far as reasonably practicable, is required that the source was 
HIV infected.  As in the case of the phrase “out of and in the course of employment”, “as 
far as reasonably practicable”, is vague.  We request the drafters to include the criteria, 
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which will  be used by the COIDA Commission in assessing the merits of a particular 
application.  

The  Black  Sash  further  recommends  the  legislative  confirmation  in  sec.2(e),  that  a 
negative 72hour blood test, followed by a positive 6 week, 12 week or 6 month blood test, 
combined with a detailed accident report, is proof that an employer obtained HIV during a 
work  related  incident.   Without  this  legislative  confirmation,  this  conclusion  will  be  a 
logical, however not guaranteed.  The legislative confirmation will facilitate certainty and 
compliance.

Sec.3:  As the bill is currently drafted, a formal diagnosis in terms of sec.2 takes place as 
soon as sec.2 compliance i.e. blood test and accident reports confirm the presence of 
occupationally acquired HIV infection.  Assessment of impairment, as set out in sec.3(1), 
takes place after maximum medical improvement has been reached.  This is defined as 
when  the  treating  medical  practitioner  considers  that  no  further  improvement  is 
anticipated on available medical treatment. 

The  Black  Sash  is  not  clear  what  “improvement  is  anticipated  on  available  medical 
treatment” entails.  Would that refer to medical treatment for opportunistic illnesses such 
as tuberculosis, or would it include Anti Retroviral treatment as well.  We do not anticipate 
that it would include the latter, as that is an area of treatment for which COIDA should 
provide compensation.  Clarification on the intention of the drafters in this regard would 
be appreciated. 

A further challenge to the implementation of sec.3 will present itself in the event of an 
employee not being employed by the same employer during the sec.2 diagnosis and 
sec.3 impairment assessment.  It will challenge the process during which an accident is 
confirmed, employer responsibility related to the recording of an accident as proposed is 
addressed and subsequent impairment assessment takes place.

We therefore propose that the draft provides for a section catering for the situation where 
an employee changes employees. A section, which requires of employees who obtained 
occupationally acquired HIV infection, to provide the Commission with original or certified 
copies  of  the  required  documents  in  terms  of  sec.2,  facilitating  a  sec.3  impairment 
assessment.  

Sec.4:  The Black Sash supports the inclusion of medical expenses under medical aid 
benefits for reasonable treatment from the date of the definitive diagnosis as provided for 
under sec.4( c).  We are, however, concerned about the fact that the immediate cost of 
post exposure prophylaxis (PEP) will not be be paid under COIDA.  In terms of sec.4( c), 
this  cost  will  be  the  employer’s  responsibility  and COIDA will  only  cover  reasonable 
expenses once liability of the claim has been accepted. 

PEP is an emergency medical response that can be used to protect individuals exposed 
to HIV.  PEP consists of medication, laboratory tests and counselling and should ideally 
be implemented within 2-24hours (and no later than 48-72 hours) of possible exposure to 
HIV and must continue for approximately four weeks4. 

4 http://unworkplace.unaids.org/UNAIDS/basics/post-exposure-treatment.shtml
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The Black Sash recommends that COIDA accepts responsibility for the costs of PEP, 
whether  liability  of  the claim is  accepted or  not.   Although PEP has not  conclusively 
proven to prevent the transmission of HIV infection, research studies suggest that PEP 
can, if medication is initiated quickly after exposure, provide preventative benefits5. This 
will limit costs to COIDA for the treatment of individuals exposed to HIV at a later stage.  

The costs related to the administration of PEP might be to heavy to bear for small to 
medium term employers. They will then not embark on the procedure and the benefits as 
envisaged by the drafters, will be lost.  Pro-active bearing of the costs by COIDA will be 
seen  as  a  long  term  investment  aimed  at  limiting  its  future  costs  in  this  area  of 
compensation.

Sec.5:  The  Black  Sash  congratulate  the  drafters  on  including  the  standards  and 
procedures ensuring confidentiality as contained in the Employment Equity Act no 55 of 
1998 and the Department of Labour’s Code of Good Practice: Key Aspects of HIV/AIDS 
and Employment.  We are satisfied that these documents’ procedures provide enough 
protection to employees and adequate direction to employers in addressing problems 
related to occupationally acquired HIV.

4. Administrative challenges related to the implementation of the circular:

Finally, the Black Sash wants to draw to the attention of the Department of Labour, our 
strong concerns  relating  to  the  administrative  inefficiency  of  the  COIDA Commission. 
This reality is  a serious threat to the efficient  and proper implementation of  this draft 
circular.

4.1 Administrative Inefficiency:

The Durban Black Sash Advice Office reported a matter to our National Office in which 
a  female,  aged  40  years,  lodged  a  query  when  her  benefits  were  suspended  in 
September 2003.  She was not given reasons (contrary to Sec.33 (2) of the Constitution 
or  the  right  to  appeal  or  review  (contrary  to  Sec.5  and  6  of  the  Promotion  of 
Administrative Justice Act no.3 of 2000).

The Advice Office wrote a letter to the office of the Compensation Commissioner seeking 
assistance in obtaining a redress of her grievances.  A letter was written to the Office of 
the  Compensation  Commissioner,  requesting  them  to  remedy  the  matter.   After  no 
response was received, we invoked the assistance of the Department of Labour at the 
Durban Labour Centre, to liase with the Commissioner’s Office.  The best response we 
could obtain from the Department of Labour was that they would look into the matter and 
inform us of  developments in this regard.  This matter is  still  unresolved and we will 
shortly be forced to elicit the services of our pro bono attorney in an attempt to resolve it.

The Cape  Town  and  Knysna  Black  Sash  Advice  Offices experienced  the  same 
problems.  Making enquiries on behalf of clients to establish the reasons for delays in the 
Commissioner’s processing of claims, is a costly exercise.  Receipt of correspondence 

5 http://unworkplace.unaids.org/UNAIDS/basics/post-exposure-treatment.shtml
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that  was  sent  to  the  COIDA Commission  is  seldom acknowledged and upon  further 
telephonic follow-ups the Advice Office would be requested to send the same document 
more than once.  Establishing telephonic contact with the Commission is also costly and 
time consuming as the telephone lines are very busy.  

In addition correspondence to the Commission remains unanswered.  Letters are also 
requested to  be re-faxed,  as  they  were  not  filed.   We are  also  only  informed about 
missing information on delay.  The Commission does not take initiative in this regard. 

There are cases in which caseworkers wrote 10 letters and e-mails and made phone calls 
before any response on a query regarding the status of an application was received.  In 
certain  cases  the  Commission’s  response  after  such  an  intervention  strategy  was  to 
obtain outstanding documentation.  These documents would be obtained by the Black 
Sash, forwarded to the Commission and the cycle of requests for an update on the status 
of the cases would start again. 

4.2 Lack of co-operation from employers:

The Knysna Black Sash Advice Office is on a regular basis requested to follow-up with 
employers on their lack of co-operation from employers.  We have experienced that an 
employer is blamed for not responding and on follow-up by the Black Sash, the employer 
provides proof that the Commissioner’s request has already been answered. 

4.3 Decentralisation:

Delays in the processing of compensation benefits relates to the failure of the COIDA 
Commission to decentralise.  In the Western Cape decentralisation has taken place and 
the  provincial  office  of  the  Commission  processes  matters  independently  from  the 
Pretoria  office.   In  other  regions,  such  as  Durban  and  Pietermaritzburg,  however, 
documents and applications still have to be submitted with the Pretoria office, where there 
is a delay in the processing of cases.  

We hope the Department of Labour pays attention to the administrative problems raised 
by us.  It is our recommendation that an audit into the backlogs within the Commission is 
done with the outcome of the development of a strategy addressing the administrative 
problems within the Department.  The Black Sash offers its assistance to the Department 
in monitoring whether the solution strategy is implemented and whether it has any impact 
on the current problems. 

5. Summary of recommendations and conclusion:

In conclusion we would like to summarise the recommendations made by the Black Sash:

1. The inclusion of domestic workers and casual labours who work more than 24 hours 
per month, into the definition of “employee” in sec 1 of COIDA:

2. Punitive  measures  ensuring  employer  compliance  with  the  draft  circulation;
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3. A public  education campaign by the Department  of  Labour  on the content  of  this 
circulation;

4. Amendments to secs.1,2,3 and 4;

5. An enquiry into administrative problems within COIDA with problem solving solutions 
of which the Black Sash monitors the implementation.

We wish the Department well in the process of implementation of this draft circulation. 
Please do not hesitate to contact the writer for further information or any clarification.

Erika Wessels.
National Advocacy Manager, 25 January 2005

The Black Sash Trust
Advocacy Unit
12 Plein Street
Cape Town
8001

Phone: 021 461 7804
Fax:  021 461 8004
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