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Introduction 
 

The Black Sash Trust welcomes the opportunity to comment on the ‘Draft Regulations for 

the lodging and consideration of applications for reconsideration of Social Assistance 

applications by the Agency and Social Assistance Appeals by the Independent Tribunal 

(ITSAA) and other matters.’  

 

We submit our comments in accordance with sections 70(1) and 72(1) of the Constitution of 

the Republic of South Africa, Act 108 of 1996. 

 

This Submission deals primarily with: 

 

• Proposals for Procedures for SASSA to conduct an internal review (reconsideration 

of an application) 

• Proposals for Procedures for ITSAA to hear an appeal   

 

In this submission, we raise fundamental concerns about the proposed Regulations, which, 

we believe, if not addressed adequately, would have a severe and negative impact on the 

quality of life (and right to social assistance) of thousands of people in need of social 

assistance in South Africa.   We address our concerns under the Chapter headings of the 

Draft Regulations. 

 

Chapter 2 
 

The Black Sash believes that the proposed Regulations to habitually, automatically and 

uniformly conduct an internal review (reconsideration) of all unsuccessful grant applications 

before allowing an independent appeal, would be a mistake and would jeopardise many 

applicants’ right to appeal.  

 

We have previously raised our concern about the proposal to institute habitual, automatic 

and uniform internal review process in submissions we made to the national and provincial 

parliament/s in 2010 when amendments to the Social Assistance Act were tabled. 

 

We argued then, and repeat our argument here, that only certain applications should be 

subject to automatic reconsideration whilst all others should have the right of direct access to 

the Independent Tribunal.   

 

We propose that an internal review process only makes sense in instances where applicants 

(applications) have been rejected for technical reasons i.e.  

• the official failed to check or collect the correct documentation or; 

• the documentation is no longer valid or; 

• an applicant failed to provide the appropriate medical or financial evidence or; 

• grants have been suspended or cancelled because additional or new information is 

outstanding.  
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In these instances, we recommend that the applicants should not have to go through the 

entire appeal process simply to rectify technical or administrative mistakes or to satisfy a 

request for additional or valid information.  

 

However, Section 2 of Chapter 2 requires that the application for reconsideration is based on 

the same information which was supplied to the Agency when the initial application was 

made.  

 

Currently, standard practice requires SASSA officials to issue a receipt once all relevant 

documents are submitted together or as part of the grant application. Further, applicants who 

fully complied with the information requirements as well as applicants who need to provide 

further information are able to appeal if the application is rejected. A receipt is issued once 

the clerk is satisfied that the application is complete.  

 

We believe the specification that reconsideration can be based only on the information which 

was supplied to the Agency when the initial application was made will disadvantage those 

applicants who do not have the necessary or valid documents on file. We would argue that in 

these instances, the Agency has failed to collect the documents at the point of application 

and now places the applicant in a position where the same incomplete or invalid application 

must be reconsidered. It is therefore reasonable to expect that an internal reconsideration of 

a rejected application must allow for the consideration of new evidence.   

 

On the other hand, we cannot see the purpose of an internal review in the case of applicants 

who have provided the clerk with all the required documents, and who therefore do not need 

to supplement their application with further information. Such applicants would in fact be 

punished with a protracted internal review/reconsideration, where the likelihood is high that 

the application would be rejected for a second time, as no additional information would be 

submitted that could change the Agency’s initial decision.  

 

We believe applicants, whose documentation is in order, should continue to have the option 

to appeal SASSA’s decision directly with the ITSAA. Forcing such applicants to go through a 

pointless reconsideration process will be a regression of the law which now allows access to 

just administration in the form of an appeal. We believe our law will move backwards if it 

denies this group their secured right to an appeal without delay.  

 

In summary, we believe that a review of the same information is unnecessary time wastage 

for all the parties involved. We believe that reconsideration of an application should only take 

place specifically to consider additional information which should supplement the initial 

incomplete or invalid documents in the initial application.  

 

We argue, therefore, that Chapter 2 should be rewritten so that a clear characteristic of the 

internal reconsideration of an application is the requirement of additional information and that 

its primary purpose would be to resolve applications in instances where it is found that the 

submission of additional technical and administrative information could avoid the necessity 

of an appeal. The Regulations must further be explicit that reconsideration does not apply to 

rejected applications where no further information is required by the Agency and that these 

applicants should be referred to the Independent Tribunal if they wish to appeal the decision. 
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We are concerned that Regulation 2 subsection (2) provides no certainty that the Agency 

has the duty to generate the application (applicants file) for the internal reconsideration.  

 

This regulation assumes that the record of the rejected application exists or resides at 

SASSA but requires in subsection 2 (2) (c) that the applicant should make an application to 

the Agency based on the same information of the initial application. We are concerned that, 

if not properly interpreted, this could place undue responsibility, both financially and 

administratively on applicants to provide a file which is a duplicate of the initial application.  

 

Applicants are already struggling to lodge all the relevant documents in the initial application 

and we believe it would be detrimental to the Applicant to require them to resubmit these 

documents for reconsideration, particularly when medical costs would be involved. It is 

common cause that applicants who apply for grants are old, sick and would not have the 

money to obtain and deliver a duplicate file.   

 

The Black Sash believes that the Agency should be responsible for keeping the applicant’s 

file and for reproducing and supplementing the application if reconsideration becomes 

necessary. Should this Regulation not make this essential distinction and make the role of 

the Agency clear, we believe it would breach laws relating to government’s obligation to 

deliver sound public administration. In particular, rights, policies and laws that will be 

breached include the Constitution of the Republic of South Africa, Section 195 values and 

principles governing public administration and Section 32, the right to just administrative 

action as well as Batho Pele principles.   

 

Sound and just administration would require that SASSA keep all applications safely and 

securely for at least 5 years and be in a position to avail records of all relevant documents to 

an Applicant when there is a reconsideration or if they choose to make an appeal.  

 

We further recommend that the Regulations must be implemented alongside National 

Standards of Operations for SASSA.   

 

The 90 days provided to the Agency to make its decision as the draft regulations envisage is 

detrimental to the right to appeal within a reasonable period.  

 

Section 3, subsection 3 provides that the Agency may decide the outcome of an application 

for reconsideration within 90 days of receiving the application. Whether or not the Agency 

has to consider new facts, we believe the reconsideration constitutes a minimal 

administrative burden on the Agency and that the outcome should be decided within 30 

days.  

 

We recommend that the 30 days must be calculated from the day of the application for 

reconsideration until the day the outcome is communicated to the applicant. We also 

recommend that the outcome reached by SASSA must be communicated within 7 days after 

the decision was reached but within the 30 days allocated for reconsideration.  

 

Should SASSA require new information for their reconsideration we recommend that 

applicants are afforded 90 days in which to collect the required information.   
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If the application is not processed within the suggested period or is again rejected, the 

applicant should retain their right to an independent appeal. The Agency should inform the 

applicant of the outcome of the reconsideration within 30 days of the application for 

reconsideration, together with reasons for the decision and the information used to support 

the decision.    

 

We recommend that ITSAA should inform the applicant within 7 working days that their 

appeal has been received and should provide details of when the hearing is expected to be 

held, and when the outcome will be will be communicated, taking into consideration the 

minimum timeframes of 90 days. We recommend that Form 1 be adapted to include this 

information. The Black Sash recommends that when the outcome of the appeal is 

communicated, ITSAA provide applicants with reasons for their decision, including details of 

how the information, including medical reports by various medical practitioners, was 

considered to reach the outcome.        

 

Chapter 3 
  
For the purposes of continuity and efficiency of medical assessments, include state 

employees  

 

Section 8 describes what is meant with the term medical practitioner and subsection (e) 

provides that a medical practitioner must be a person who is not in the full-time employ of 

the public health service or in the full time or part-time employ of the Agency. We 

recommend that, for the purposes of continuity and efficiency of the medical assessments, 

state employees are included as Tribunal members as initial assessors for grant 

applications. We believe that they are familiar with the assessment tool for grants and would 

have extensive knowledge of how to apply this knowledge to assessments used by the 

Tribunal. Furthermore, with the proposed National Health reforms, we believe the numbers 

of medical professionals independent from the National Health system will be vastly 

reduced, thus rendering the proposed provision impractical. 

 

Chapter 4 
 
The Legal officer must sign off the medical assessor’s reasons. 
 
Section 10 subsection 3 provides that a legal practitioner is responsible for signing off the 

decision of the Tribunal. We recommend that this section specifically make reference to the 

need for the legal officer to sign off the Tribunal’s medical assessor’s reasons as well.  

 

Each applicant’s socio-economic position must be assessed. 

 

Section 12 provides that a civil society member only be involved in the assessment of an 

application for social relief of distress. We recommend that the civil society member’s 

responsibility for advising the ITSAA on socio-economic aspects of the applicant or the 

beneficiary be extended beyond just Section 6 (3) appeals. We recommend that each 

applicant’s socio-economic position is assessed so that the civil society tribunal member can 

apply her/his mind to the possible need for social relief of distress when a grant is denied by 

the Tribunal.   
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The Tribunal’s powers to request further written reasons from the applicant is too open-

ended and will cause delays and is contrary to just administration.  

 

Section 13 subsection (1) (b) deals with the Powers of the Tribunal to request further written 

reasons from the applicant or his/her representatives. The purpose for this request is not 

clear.  We believe that the Applicant’s right to appeal a decision should be the primary 

concern of the Tribunal and not the quality of the reasons provided. We believe that should 

this provision remain as is, it may be used routinely and in this way, may cause a delay in 

the hearing of the Appeal. 

 

A second round of written reasons from the Agency wastes time and resources 

 

Section 13 subsection (1) (c) requires the Tribunal to request further written reasons why the 

Agency came to its decision. We recommend that the Agency when forwarding an 

application for an appeal provide written reasons of why they rejected the application. We 

recommend that the Tribunal must consider these reasons, and if not satisfied rule in favour 

of the applicant. A further investigation and request for reasons from the Agency which 

rejected the grant will compromise the independence of the appeal and inevitably cause 

further delays.  The Tribunal should be able to uphold or reject the appeal application based 

on the same information as the Agency used to decide the initial application. 

 

Further independent medical examinations and opinion constitutes a new application  

 

Section 13 subsection (1) (f) states that the Tribunal could request an independent medical 

examination. We believe that this will constitute a new application for a grant as an appeal 

should be decided on the same facts which were before the Agency when they made their 

decision. We recommend that if the Tribunal is not satisfied with the medical reports before it 

that it should immediately recommend Social Relief of Distress for the Applicant, and 

recommend that the Applicant make a fresh grant application to SASSA based on a new 

medical report, and with a directive to SASSA from the Tribunal to expedite the application.   

 

 

The Tribunals power to postpone the hearing of an appeal indefinitely is too open-ended and 

could constitute an abuse of power 

 

Section 13 subsection (1) (g) allows the Tribunal to postpone the hearing for the 

consideration of an appeal to such date it may determine. We hold that this provision is not 

in line with the Social Assistance Amendment Act which allows for the decision of an appeal 

to be reached within 90 days of the application for an appeal. We recommend that this 

provision is removed entirely as it grants the Tribunal unacceptable discretionary powers.   

This section is also contrary to section 17 (2) of these draft regulations.  
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Chapter 5 
 

ITSAA must hear the appeal without delays once in receipt of the application 

 

We recommend that ITSAA have the duty to inform the applicant of the receipt of the appeal 

within 7 working days and should provide details of the expected hearing as well as when 

the outcome will be communicated, taking into consideration the minimum timeframes of 90 

days. We recommend that Form 1 be adapted to include this proposal. The Black Sash 

recommends that the reasons provided by ITSAA to applicant should detail how all the 

information, including medical reports by various medical practitioners, were considered to 

reach the outcome.   

 

The Black Sash agrees with government that an appeal which is not considered within 90 

days will constitute a backlog.  

 

 

Chapter 6 
 

Oral hearings are a right in common law which cannot be ignored by the Regulations.  

 

Section 17 provides that an appeal can be decided in the absence of the applicant based on 

documents before the Tribunal. We believe that an appeal should not be rejected based only 

on documentary evidence as this infringes the right to be heard through oral evidence as 

specified in the Common Law principle of ‘audi alteram partem’.  We recommend that a 

provision is included which obligates the Tribunal to conduct oral hearings if the 

documentary evidence leads to an initial decision to reject the appeal.  

 

Further independent medical examinations and opinion constitute a new application   

  

Section19, just as Section 13 above, allows the Tribunal to request an independent medical 

examination or opinion.  We do not support this Section for three reasons.  Firstly, we 

believe that this will constitute a new application for a grant as an appeal should be decided 

on the same facts which were before the Agency when they made their decision. Secondly, 

we believe that Section 19 (3) places a further burden on the applicant who must appear 

before the Tribunal to be awarded permission to obtain a further medical report.  Lastly, the 

request for an independent medical examination or opinion seems impractical as Section 19 

(10) holds that the medical information that will be requested will be based on and relate to 

the applicant’s medical condition at the time the application was rejected by the Agency.   

 

We recommend that if the Tribunal is not satisfied with the medical reports before it that it 

should immediately recommend Social Relief of Distress for the Applicant, and recommend 

that the Applicant make a fresh grant application to SASSA based on a new medical report, 

and with a directive to SASSA from the Tribunal to expedite the application.   
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Chapter 7 
 

The Agency must by electronically linked with the ITSAA  

 

Section 20 (2) (a) provides that the Secretariat of the Tribunal registers appeals in an 

appeals register. We recommend that this register is electronically linked to systems used by 

the Agency. 

 

With respect to the appeals received from those applicants who did not have to be 

reconsidered by the Agency, we recommend that section 20 (3) requiring an applicant to 

provide any document in terms of S13 (1) (b) should also be applicable to the Agency who 

will be in possession of the documents considered in the original decision and the 

reconsideration.  

 

We recommend that Section 20(4)(b) be removed should the Tribunal not consider new 

medical evidence as we propose.  

 

The decision by the Tribunal should be communicated without delay 

  

Section 21 deals with communication of the Tribunal’s decision. We recommend that the 

Tribunal communicates the decision to the beneficiary and the Agency, in writing within 7 

days after the decision was reached, and that this period should be within the 90 days 

prescribed by the Regulations.   

 


