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10 July 2008 
 
Attn: Ms A Vosloo 
Department of the Premier 
Provincial Government of the Western Cape 
P.O.Box 659 
Cape Town 8000 
 
Fax      : 021 483 5637 
 
Email   : avosloo@pgwc.gov.za 
 
Re:    Comments on Draft Regulations – under S41(2) of Disaster Management   
           Act 2002, as tabled in the Western Cape Provincial Gazette Extraordinary  
           6541 – 27 June 2008 

Background 

The Black Sash wishes to make the following comments on the Draft Regulations 
under S41(2) of the Disaster Management Act of 2002 (the Act) tabled by the 
Department of the Premier.   

As an organisation that is committed to making human rights real by working to 
empower marginalized communities and individuals through Rights Education; 
Advocacy and Advice Giving, we work in different ways to help restore the rights of 
the millions of South Africans who have to contend with conditions of chronic poverty 
and inequality – and as a result live in conditions of great hardship, and struggle to 
live in safety and with dignity.  Most recently, this has meant work with displaced 
people and communities affected by the xenophobic attacks and related criminal 
activities. 

In a statement released at the Western Cape Emergency Civil Society Task Team 
Press Conference on 23 May 2008, we asserted that, as an organisation “concerned 
with poverty and the impact of the inequitable distribution of resources in 
communities, …. we have consistently called for a comprehensive social protection 
system that embraces ALL who live in South Africa” and called on “local, provincial 
and national government to work together to meet our legal and humanitarian 
obligations and to deal vigorously and swiftly with the inhumane and criminal 
treatment of foreign nationals in South Africa”. We also maintained that the acute 
crisis we were experiencing in the Western Cape (i.e. xenophobia and criminal 
activities that led to the displacement of people), is inextricably linked to the chronic 
socio-economic conditions in our country. It is within this context that we wish to 
comment on these proposed regulations. 
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The scope of what a Premier can declare under S41(2) of the Act – why  
regulations 

According to the Act, the Premier is allowed to (emphasis ours):  
 

• release any available resources of the provincial government, including 
stores, equipment, vehicles and facilities;  

• release personnel of a provincial organ of state for the rendering of 
emergency services;  

• implement all or any of the provisions of a provincial disaster management 
plan that are applicable in the circumstances;  

• evacuation to temporary shelters all or part of the population from the 
disaster-stricken or threatened area if such action is necessary for the 
preservation of life;  

• regulation of traffic to, from or within the disaster-stricken or threatened area;  
• regulation of the movement of persons and goods to, from or within the 

disaster-stricken or threatened area;  
• control and occupancy of premises in the disaster-stricken or 

threatened area;  
• provision, control or use of temporary emergency accommodation;  
• the maintenance or installation of temporary lines of communication to from or 

within the disaster area;  
• dissemination of information required for dealing with the disaster;  
• emergency procurement procedures;  
• facilitation of response and post-disaster recovery and rehabilitation;  
• facilitation of international assistance; and/or  
• other steps that may be necessary to prevent escalation; alleviation, 

containment and minimising of the effects of the disaster.  

However, despite these provisions, we understand that the Province has been 
unable to commandeer sites under the jurisdiction of the City of Cape Town due, it 
seems to us, to a severe break down of communication and trust.  These regulations 
have therefore been necessitated by an absence of the co-operative governance we 
should be able to expect from our leaders.   

These draft regulations promulgated in the Provincial Gazette are therefore 
specifically to address issues of temporary accommodation for displaced 
persons and have been drafted, as a result of, and specific to the declaration a 
provincial state of disaster 

The current situation 

The Black Sash has supported the position of the Provincial Government that mega-
sites (camps) should be closed so that displaced persons can be accommodated 
closer to their original residences in order to access, work, school and to promote 
and facilitate reintegration into communities where possible.  Furthermore, along with 
other members of civil society, we have argued from the start of the disaster that 
megasites would be breeding grounds for violence and illness.  Several detailed 
reports from the Western Cape Human Rights Commission (WC SAHRC) described 
the appalling and deteriorating conditions in these camps.  

During the past weeks, civil society organizations, including those that  organized 
foreign nationals themselves, have ensured the reliable supply of humanitarian aid 
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largely because they have been able to engage displaced persons, maintain levels of 
trust and dialogue that helped to maintain a degree of calm and peace in these halls 
and camps.  

However, largely due to poor cooperation between government departments; poor 
communication and the absence of an integrated, joint plan by government in 
conjunction with civil society organisations, many of these gains have been eroded in 
recent weeks. Over and above this, the recent heavy floods in the Western Cape 
have further worsened the living conditions of both displaced persons and poor 
communities in the Western Cape.  

We are extremely concerned that in this context, the  ongoing efforts by civil society 
organisations to help shape a co-ordinated and strategic response that does no 
further harm to relationships within communities  are being dismissed and ignored.  

Concerns re regulations in the absence of a joint integrated plan 
 
Since the end of May 2008, the Western Cape Civil Society Task Team (in which the 
Black Sash participates) has had regular biweekly meetings. We have tried to broker 
an institutional arrangement between government (both the City and Province), had 
several meetings in good faith with senior leaders and representatives from the 
Office of the Premier; the City of Cape Town; recently the Department of Home 
Affairs and participated in several meetings in the Western Cape Joint Operations 
Center (Disaster Management) at Tygerberg Hospital. Despite these efforts, the 
assertion that “there is no definitive plan of action” (according to Dr. Lionel Louw – 
Department of the Premier)1, continues to frustrate our efforts at cooperation. 
 
Our support insofar as the draft regulations will “provide accommodation for the 
duration of the disaster to displaced persons, with a view to, if possible, 
accommodating such persons proximately to their places of employment or previous 
places of residence, and in order to facilitate the reintegration for displaced persons 
into the community at the earliest practicable time”, will be subject to the urgent 
tabling of the joint government plan we have repeatedly asked for. 

Can regulations occur within a human rights framework? 

The Black Sash remains concerned that these provisions, may entrench and fuel 
problematic behaviour of public officials – some of which has been observed and 
reported by civil society monitors.  

We maintain that the conduct of our civil servants sets the tone for the way in which 
other South Africans treat foreign nationals. We call for the highest standard of 
ethical behaviour and service towards foreign nationals.  

Maintaining a human rights framework in dealing with this crisis and in the overall 
engagement with communities must be a matter of principle in working with 
communities in our Province.  Failure to do so, will certainly compromise social 
cohesion and trust. 

 

                                                
1
 Western Cape Civil Society Task Team meeting with representatives of the Dept of the Premier – at WC SAHRC – 

17
th
 June 2008 
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Many questions unanswered re implementation of the Disaster Management 
Act  
 
We maintain that the manner in which the Province, the City and National 
government appears to be handling the crisis, does not comply with many aspects of 
the Act.  We urgently ask for feedback and a plan from the Disaster Management 
Centre on  

• their interpretation of how they are effecting the requirement to have 
“community participation in disaster management” s7(f)(ii),  

• how they promote the recruitment, training and participation of volunteers in 
disaster management  s15(1)(g)  

• how, as part of the requirements of a provincial disaster management Centre’s 
requirement to  address formal and informal prevention, mitigation and 
response initiatives by provincial and municipal organs of state, the private 
sector, nongovernmental organisations and communities, including the 
integration of these initiatives with development plans. S34 (a)(ii)  

 
Therefore, we underscore the critical provisions contained within the Disaster 
Management Act 2002, viz, S41(3):  
 
The powers referred to in subsection (2) may be exercised only to the extent that this 
is necessary for the purpose of- 

(a) assisting and protecting the public; 
(b) providing relief to the public; 
(c) protecting property; 
(d) preventing or combating disruption; or 
(e) dealing with the destructive and other effects of the disaster. 

 
 These provisions and conditionalities in which S41(2) needs to be enacted must be 
implemented (as the law requires) in terms of the provisions of S41(3). Therefore, by 
way of example, how is property to be protected (and owners compensated) if the 
Province claims that it needs to take possession and control of the premises and 
allow occupation thereof by displaced persons? Many of these questions need to be 
addressed as a matter of urgency – with affected stakeholders.  
 
Moreover, these drastic steps, must also be discussed with affected communities – 
which to our knowledge has not been done as yet. We remain concerned and wish to 
encourage an approach that would be consultative and participatory. 
     
Sweeping powers proposed must be balanced 
 
The draft regulations aim to empower the disaster management centre (where they 
deem it fit) to: 
 

(a) direct any person or organ of state to make available premises under 
the control of that person or organ of state for the purpose of providing 
temporary accommodation for the duration of the disaster to displaced 
persons; and 

(b) take possession and control of the premises and allow occupation 
thereof by displaced persons for the duration of the disaster. 

 
The proposed regulations do include the rider  “no measures or steps shall be taken 
in terms of subregulation (1) without due regard to the rights of all affected persons, 
the Constitutional obligations of all spheres of government and organs of State, and 
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the principles of co-operative government established under the Constitution and 
legislation promulgated pursuant thereto.” 
 
Furthermore, provisions proposed also includes that “no person may hinder or 
obstruct the Disaster Management Centre or any of its staff in the exercise of their 
powers under these regulations; as well as that “provincial government shall take 
whatever steps are necessary to immediately restore occupation and control of the 
premises referred to in subregulation (1) to its lawful occupier after the end of the 
disaster period”, though the “provincial government must compensate the owner or 
lawful occupier of any premises used to temporarily accommodate displaced persons 
for any damage or loss suffered by such owner or lawful occupier in consequence of 
any steps taken under this regulation”.  
 
We note again that such sweeping powers should not be necessary, if a spirit of co-
operative governance existed between City and Province and we remain skeptical 
that the regulations alone will enable the joint plan that still eludes us. 
 
For further details regarding this input, please contact: 
 

Elroy Paulus 

 
Advocacy Programme Manager 
Black Sash National Office 
4th Floor, 12 Plein Street 
P.O. Box 1282 
Cape Town 8001 

 
Tel           :           021 461 7804 
Fax          :           021 461 8004 
Fax2email :          0866 394 845 
email        :          epaulus@blacksash.org.za 
www         :          www.blacksash.org.za 

 


