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GLOSSARY
OF TERMS and definitions

An administration order is where a court appoints an administrator who will collect the consumer’s money to pay their
debts, as set out in the order. This is applied for and granted in terms of section 74 of the MCA.
An alternative dispute resolution agent is defined by the National Credit Act as any person who assists in the resolution
of credit disputes through conciliation, mediation or arbitration. They must be approved by both the consumer and the
credit provider.
An acknowledgement of debt is a document in which a consumer unequivocally agrees that they owe someone
money.
An affordability assessment is the process undertaken by credit providers to establish whether the consumer can
afford the repayments under a credit agreement.
After care service includes the process of the Form 17.2(c), the review of the consumer’s financial situation, attending
to payment queries, the clearance process, including securing paid-up letters, the withdrawal and updating the Debt
Help System.
An alternative dispute resolution agent is defined in the NCA as any person who assists in the resolution of credit
disputes through conciliation, mediation, or arbitration.
Bait marketing is when an advertisement promotes certain prices on products that are not available or available only in
very limited quantities.
Balloon payment is an amount of money paid at the end of a loan agreement term. In most cases, it is a larger amount
than the regular payments under the agreement.
Blacklisting is a term used to describe persons who are unable to access credit due to having a record of non-payment
of outstanding debts.
A budget is a list of all of the client’s income (earnings) and expenditure (money paid out) each month.
When drawing up a household budget, the total income must be the total that all members of the household get every
month. The expenses must be all the money spent by the household.
A consent to judgment is a legal document that may be signed by the consumer if they accept that a judgment (court
order) will be made against them to ensure payments.
Catalogue marketing means an agreement entered into, telephone or similar method, and initiated by a consumer. The
consumer is not given a chance to inspect the goods.
A cause of action means a set of facts that gives a credit provider the right to institute a claim against a debtor or
consumer.
Consumer credit information includes the consumer’s credit history, financial history, education, employment, and
identity details.
Consumers are people who buy goods or pay for services. Sometimes they pay cash and at other times they buy on credit.
A contract is another name for the legal agreement between two people – in this case the credit provider and the consumer.
The costs of credit include the fees, costs and charges related to borrowing money, including interest.
A court order/judgment is a legally binding instruction given by the court.
Common law refers to the unwritten laws (ie not found in legislation or the Constitution) that are based on the
previous decisions made by the courts. A consent to judgment is a legal document that may be signed by the
consumer if they accept that a judgment (court order) will be made against them to ensure payments.
Consumer credit information includes the consumer’s credit history, financial history, education, employment, and
identity details.
A contract is another name for the legal agreement between two or more people – in this case, the credit provider and
the consumer.
Credit is when you buy goods or services and do not pay cash for them. Instead, you buy on account or on credit where
you pay over a period of time, or at a later date. By taking on credit, you are creating a debt.
A credit agreement is a legally binding contract documenting the terms of a credit agreement. It is made between
a person or party borrowing money and a credit provider. A credit agreement is reckless if the credit provider failed
to assess whether you could afford to repay it. In other words, even if you would have passed the affordability
assessment, a credit agreement will be reckless if no assessment was done.
Credit bureaux are organisations that keep records of all consumers’ credit information indicating how they manage
their debts. They give this information to credit providers on request, as this assists them in deciding whether nor not to
give a person credit. It is also used to detect fraud, corruption or theft.
Credit providers are organisations or people that lend money, such as banks and micro-lenders, or that sell you goods
on credit, such as shops.
A curator is a person appointed by the court to manage the affairs of an individual who is unable to handle their own affairs.
Customer loyalty programmes are loyalty credits or awards used as a medium of exchange when offered to the consumer
as consideration for any goods or services offered, or transactions contemplated in respect of such loyalty credits or awards.
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A debt is the money you owe someone. It comes from buying goods or services on credit or from borrowing money.
A debt clearance certificate states that the consumer has paid off all their debts.
Debt counsellors are trained and registered by the National Credit Regulator to assist consumers who may have become
over-indebted as a result of entering into credit agreements.
Debt counselling is a debt relief measure provided for in the NCA to assist over-indebted consumers struggling to pay
their debts on a monthly basis. It affords debtors an opportunity to pay back the money they owe through an agreed
legal process, rather than waiting until there are more severe consequences like being called to court or having their
goods repossessed.
Debt management is when a consumer is able to control the amount of debt they have so that the monthly repayments
are affordable.
Debt Intervention provides a solution to low-income earners who cannot repay their debts as agreed with a credit provider.
A debt review is when a debt counsellor makes a note of a consumer’s income and expenses, and works out affordable
repayments for their debts to see if they are over-indebted.

National Consumer Tribunal (NCT) was established in terms of the NCA, as an independent adjudicative entity. The
NCT’s mandate is to hear and decide cases involving consumers, service providers, credit providers, debt counsellors
and credit bureaux.
National Credit Regulator (NCR) was established under the NCA to regulate the South African credit industry. It is
tasked with carrying out education, research, policy development, registration of industry participants, investigation of
complaints, and ensuring the enforcement of the NCA. The NCA requires the NCR to promote the development of an
accessible credit market, particularly to address the needs of historically disadvantaged persons, low-income persons,
and remote, isolated, or low-density communities. The NCR is tasked with the registration of credit providers, credit
bureaux and debt counsellors; and with the enforcement of compliance with the NCA. The NCR also helps consumers
with the understanding of their contracts and provides support to consumers if they have problems with credit providers.
Negative option marketing takes place where the consumer will be deemed to have entered into an agreement if the
consumer does not clearly decline a particular offer.
A negative listing is information held at a credit bureau that shows that a consumer has defaulted on a credit agreement.

To declare is to announce or say publicly. A declaration is a public announcement.

A consumer is over-indebted in terms of Section 79 of the Act if, at the time that an assessment is made, they are unable
to pay the instalments on all their debts on time without borrowing more money.

Default data is information that relates to late payments or non-payment on accounts.

To enter a plea is to admit guilt or explain the facts to be used for a defence in court.

Defaulting is when the consumer does not make a payment on a loan that they have agreed to make. It is also when they
do not do something which they have agreed to in the credit agreement.

Principal amount is the actual amount of money a consumer borrows before interests and charges have been added.

A default judgment is a judgment that is automatically made in favour of the credit provider, without hearing the
consumer’s views. This can happen for a number of reasons, including that the consumer had signed a consent to
judgment in their contract or that they did not respond to a summons. To defend a case in court is to argue that you are
not guilty of the charge.

The prescription period is the time period in which a claim must be made, after which the right to claim falls away, and
the credit provider can no longer go to court to try to get their money back.

Defendant is the person or organisation from whom something is being claimed – in this case the money they have not
paid.

A prize includes, among other things, a reward, gift, free good or service, price reduction or concession and enhancement
of quantity or quality of goods or services.

Discrimination is when people are treated differently because of their ‘race’, gender, age etc.

A promoter is a person who directly or indirectly promotes, sponsors, organizes, or conducts a promotional competition,
but a person for whose benefit such competition is promoted, sponsored, organized, or conducted. It must be noted that
if a business outsources the facilitation of its promotional activities to a third party, it will still be considered a promoter
for the purposes of the CPA.

A dispute is a disagreement.
An emolument attachment order instructs people who owe the consumer money to pay this directly to the consumer’s
credit provider.
An emolument attachment order instructs people who owe the consumer money to pay this directly to the consumer’s
credit provider.
An enquiry is when a credit provider views a consumer’s credit record to decide whether or not to give them credit.
Expenses are monies that you will have to pay to get the services or goods you need.
Expenses are monies that you will have to pay to get the services or goods you need.

A plaintiff is the person or organisation making a claim against someone – in this case to get the money owed to them.

Principal amount is the actual amount of money a consumer borrows, before interests and charges have been added.

Promotional competition means any competition, game, scheme, arrangement, system, plan, or device for distributing
prizes by lot or chance. Such a competition must be conducted in the ordinary course of business and the purpose of
the competition must be to promote a producer, distributor, supplier, or to promote the sale of any goods or services.
To qualify as promotional competition in terms of the CPA, the value of the prize offered cannot exceed the prescribed
threshold. The Minister has in fact prescribed the monetary threshold for competitions with “low-value prizes” for the
purposes of excluding the regulatory requirements of the CPA. The threshold is set at R1.00.

Fees are a fixed amount that the credit provider charges to initiate the credit and/or as service fees.

Rehabilitation is the legal process by which an insolvent (a sequestrated individual) is relieved of the legal implications
of being an insolvent and restored to the legal status of a credit worthy consumer (solvent).

Financial advice is any recommendation, guidance or proposal of a financial nature furnished by any means or medium
to a client.

Rescission of judgment is an application that is made to the court to change or set aside the judgment that was granted
against a consumer.

A garnishee order is a court order which instructs the consumer’s employer to deduct the money that the consumer
owes from their salary and to give it straight to a credit provider.

Reckless lending or reckless credit granting is when a credit provider has not checked to make sure that a consumer
can afford to make the payments for new debt. It is also when they have checked and made the loan, even though the
consumer cannot afford it.

Grey market goods are goods that were intended to be sold in a particular national market, but have been imported
from that national market to be sold in another market.
An incidental credit agreement is an agreement for the provision of goods or services over a period of time, in terms of
which a fee, charge or interest becomes payable if the amount charged is not paid before a certain date. It can also refer
to where a lower price will be charged if the account is paid before a certain date, after which a higher price will apply.
Income is the total amount of money received by someone; for example, from a salary or wages, or from sales of goods
in their business.
An instalment is the amount of money that the consumer has agreed to pay back every month.
Interest is the amount that credit providers charge for lending money and is usually a percentage of the amount borrowed.
Jurisdiction refers to the authority or the competency of a particular court to hear a matter that has been brought before
it and to grant effective relief in respect of that matter.
A juristic person is an entity, such as a corporation, that is recognized as having legal personality. In other words, it is capable
of enjoying rights and being subject to legal duties. It is contrasted with a human being, who is referred to as a natural person.

Restructuring debt is where an agreement that changes the way payments are made – how much, how often and for how long.
A service provider is a person or an entity that grants the consumer credit and must be registered as required under
section 40 of the NCA.
A sheriff of the court brings to the consumer’s home the warrant for the repossession of goods and, over a number of
visits, lists and then removes possessions to be sold to cover the debt.
A summons to court is an order that you should go to court because somebody is suing you.In the written notice
(sometimes known as a letter of demand) the credit provider informs the consumer that they have defaulted on their
payments, asks them to pay the money that is owing and/or proposes that the consumer consult a debt counsellor or
another agency so that a plan can be made to bring the payments up to date.
Trade description means the details and information about a product or service which help consumers understand what
they are actually buying.
A trademark is a name or symbol on a product that shows that a particular person made the product.

Legal fees refer to fee and disbursements paid to a legal practitioner for professional services rendered.

A trustee is an officer of the court in whom control of a debtor’s property is vested for the benefit of the creditors, and who
administers the property for the purpose of making payments to the creditors according to the priority of their claims.

Legal proceedings are enforcement measures taken against the consumer which involve a court.

Unconscionable conduct means any behaviour that is unethical or improper.
Voluntary sequestration is an application that is made at the High Court by the debtor to surrender their estate (which
consists of their assets and liabilities) to creditors and to be declared insolvent (bankrupt).
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LIST OF

ABBREVIATIONS
APR

Annual Percentage Rate

COB

Certificate of Balance

CPA

Consumer Protection Act 68 of 2008

NCT

National Consumer Tribunal

ECTA

Electronic Communications and Transactions Act 25 of 2002

Insolvency Act

Insolvency Act 24 of 1936

MCA

Magistrates’ Court Act 32 of 1944

NCA

National Credit Act 34 of 2005

NCR

National Credit Regulator

PDA

Payment Distribution Agency

PDASA

Payment Distribution Agency Association of South Africa

Prescription Act

Prescription Act 68 of 1969

POPIA

Prevention of Personal Information Act 4 of 2013

PAIA

Promotion of Access to Information Act 2 of 2000

SASSA

South African Social Security Agency

SSA

Social Assistance Act 13 of 2004
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CHAPTER 1
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INTRODUCTION
Giving advice in the context
of the National Credit Act

9

SECTION 15A

Introduces the concept of debt intervention, a mechanism for low-income
consumers who cannot repay their debts to credit providers. This section will
determine who can apply for debt intervention.
Extends the functions of the National Credit Regulator (NCR). It achieves this through:
(i)

Education of previously-disadvantaged and low-income persons and
remote, isolated and/or low- density communities.
(ii) Research and policy development.
(iii) Registration of industry participants, such as credit providers, credit
bureaux and debt counsellors.
(iv) Investigation of complaints and ensuring the enforcement of the NCA.
(v) Assisting consumers to understand their credit agreements.

In the past, credit granted by micro-lenders to consumers was often over-priced, resulting in consumers
being unable to repay their debts.

SECTION 69A

Iintroduces a national record of debt intervention.

This led to the introduction of the NCA, which aims to create an accessible, fair and, non-discriminatory
environment in which people lend and borrow money. It also aims to prevent people from borrowing
money when they cannot afford to pay it back. Section 4 of the NCA states that the act applies to every
credit agreement, between parties who are independent of each other, and made within or having an
effect in South Africa, from 1 June 2007. The NCA may also apply to agreements entered into before 1 June
2007 if they meet certain conditions set out in Schedule 3 of the Act.

SECTION 71A

Introduces the issuing of a clearance certificate by the NCR to a person who
has applied for debt intervention within 7 business days after such a person has
satisfied the relevant criteria.

SECTION 82A

Introduces the reporting and investigation of reckless credit agreements. A
credit agreement is considered reckless if the credit provider failed to assess
whether the consumer could afford to repay it. Appendix D hereto sets out the
process of lodging a complaint with the NCR for reckless credit agreements.

1

Where the ‘consumer’ is the state, or an organ of state.

SECTION 85

Introduces relief to a consumer who is over- indebted, if they are deemed viable
for debt intervention by a court.

2

Where the credit agreements and guarantees are of a particularly large size;

SECTION 86A

Introduces the application for debt intervention.

3

Where the borrower is a juristic person,1 like a company, the NCA will apply only if the asset
value or annual turnover, together with the combined asset value or annual turnover of all related
juristic persons, at the time the agreement was entered into, is less than R1 million.

SECTION 87

introduces re-arrangement of debt by the Magistrates’ Court or Tribunal.

SECTION 87A

Introduces the debt intervention orders that can be made.

SECTION 88A

Introduces the effect of debt intervention.

SECTION 157A

Introduces offences related to debt intervention.

SECTION 161

Introduces penalties for failure to comply with the sections of the NCA.

However, not all credit agreements will fall under the NCA.
Section 4(1)(a) sets out the exceptions. The NCA does not apply:

Under incidental credit agreements, which is an agreement for the provision of goods or services
provided over a period. Under these kinds of agreements, a fee, charge or interest becomes payable
if the initial amount charged is not paid before a certain date. Alternatively, a lower price could
apply if the account is paid before a certain date, after which, a higher price will apply. The main
difference between a credit agreement and an incidental credit agreement is that a fee, charge or
interest only becomes payable in terms of an incidental credit agreement if the consumer does not
pay his debt on the agreed date. Interest is charged only to compensate for late payment.
A credit provider is a person or an entity that grants the consumer credit and must be registered
in terms of section 40 of the NCA.
Consumers must take care to check that a credit provider is registered. This is necessary to ensure
that the credit provider is allowed to extend credit and enter into credit agreements with consumers.
If a credit provider is not registered, as required by section 40 of the NCA, any credit agreements into
which they have entered will be unlawful and invalid in terms of section 89.

1

An entity, such as a corporation, that is recognized as having legal personality, i.e. it is capable of enjoying and being subject to legal rights and 		
duties. It is contrasted with a human being, who is referred to as a natural person. (Oxford Reference)

INTRODUCTION

SECTION 1

Many South Africans have limited or no access to regular credit facilities. Issues like poverty, unemployment
and illiteracy contribute to this reality. A lack of awareness when entering into credit agreements makes
people vulnerable to abuse by credit providers, who could take advantage of them. A credit agreement is a
legally binding relationship that sets out the terms under which someone borrows money . The agreement
is made between the borrower (the consumer) and the lender (the credit provider).

4
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There are currently a number of important
changes that will be made to the NCA which
are yet to be enacted into law. The forthcoming
amendments are as follows:
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The National Credit Act 34 of 2005
In the past,
(NCA), came into effect on 1 June
credit granted
2007. The NCA recognises that
by micro-lenders
there are times when consumers
to consumers
need to borrow money. In
was
often overother words, they need to get
priced,
resulting in
credit from credit providers.
consumers being
Credit enables consumers to
obtain goods or services before
unable to repay
payment, based on the trust
their debts.
that they will make payment in
the future. This creates a debt
which is owed by the consumer. Credit
providers are organisations or individuals
that lend money or sell goods on credit in shops,
such as banks and micro-lenders.
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The right to apply for credit but granted only on
reasonable grounds.
Protection against discrimination.
Where credit is refused, the right to be provided with
reasons, in writing, and within a reasonable amount of
time after the application.
The right to be provided with information
relating to the credit agreement, in plain, simple
language, and in an official language, that
consumers understand.
The right to receive a copy of the credit agreement.
The right to challenge credit records and related
information before the person can be reported to a
credit bureau.
The undertaking by credit providers to act must lawfully
when providing services to consumers.
Affordability assessments of consumers must precede
the granting of credit to avoid reckless lending. This is
an enquiry by credit providers to establish if consumers
can afford to repay the repayments over the term of
the loan (If you have access to the internet, a copy
of the Affordability Assessment Regulations can be
found at https://www.gov.za/sites/default/files/gcis_
document/201503/38557rg10382gon202.pdf);.
The right to set aside a credit agreement in writing,
delivered by hand, fax, e-mail or registered mail, as
specified in the agreement, to the credit provider’s
registered address.
The right to have their personal information kept private
and confidential (sections 19 and 54 of Protection of
Personal Information Act (POPIA).
Debt management mechanisms prevent overindebtedness so that consumers can meet their
monthly payments.
The NCA repealed previous legislation dealing with
credit agreements, being the Usury Act of 1968 and the
Credit Agreements Act of 1980.

12

Promote a fair and
non-discriminatory
marketplace for access to
consumer credit.
Promote black economic
empowerment and
ownership within the
consumer credit industry.
Promote responsible creditgranting and to prohibit
reckless credit-granting;

How you can use this
Purposes
guide of the NCA
What this
guide offers

What this guide
does not offer

It will assist you in the following ways:

• This guide does not provide a
comprehensive summary of the
NCA. However, an overview of
the NCA is set out in Appendix
A and the glossary of definitions,
as used in the NCA, is set out in
Appendix B. (If you have access
to the Internet, a copy of the NCA
can be found at www.info.gov.za/
gazette/acts/2005/a34- 05.pdf).

•

•
•
•

To use the NCA and related legislation to inform
consumers about their rights and responsibilities when
borrowing money.
To advise consumers on debt and credit-related matters.
To assess a consumer’s financial situation.
To refer consumers to appropriate service providers.

It will also provide you with information on:
•
•
•

Over-indebtedness.
The processes of obtaining and setting aside court orders.
The role of debt counsellors, who are trained and
registered by the NCR to assist consumers that may
have become over-indebted as a result of entering into
credit agreements.
Credit agreements and the responsibilities of consumers
and credit providers.
Negative listings and the role of credit bureaux.

Regulate credit information;
provide for registration
of credit bureaus, credit
providers and debtcounselling services.

•

Provide for debt
reorganisation in cases
of over-indebtedness.

This guide also refers to pieces of
legislation which relate to credit
agreements. These are:

Establish national norms
and standards relating to
consumer credit;

•

•

•
Promote a consistent
enforcement framework
relating to consumer credit.

•
•
•

Establish the National Credit
Regulator and the National
Consumer Tribunal.

•

Provide for the general
regulation of consumer credit
and improved standards of
consumer information.

•

•
•
Prohibit unfair credit and
credit-marketing practices.

The Consumer Protection Act 68 of 2008 (CPA), which
aims to promote fairness, openness and good business
practices between suppliers of goods and services and
consumers of these goods and services.
The Electronic Communications and Transactions Act
25 of 2002 (ECTA).
The Magistrates’ Court Act 32 of 1944 (MCA).
The Prescription Act of 1969 (Prescription Act).
The Prevention of Personal Information Act 4 of 2013
(POPIA), which aims to promote the protection of
personal information from harm by private as well as
public bodies.
The Promotion of Access to Information Act 2 of 2000
(PAIA), actively promotes a society in which South
Africans have access to information which helps them
exercise and protect all of their rights.
The Insolvency Act 24 of 1936 (Insolvency Act), which
ensures a fair distribution of assets among creditors
when a sequestration order is granted.
The Financial Intelligence Centre Act 38 of 2001 (FICA).
The Social Assistance Act 13 of 2004 (SAA), which provides
for the rendering of social assistance to persons and the
establishment of an regulatory authority for this purpose.

• This guide is not training for debt
counsellors. Debt counselling can
only be conducted by registered
debt counsellors whose training
has been authorised by the NCR.
The NCR is a new institution
introduced by the NCA which
ensures that credit providers, debt
counsellors and credit bureaux
comply with the NCA. While some
paralegals may be registered
debt counsellors, those who are
not trained and registered in
this way may not claim to be
debt counsellors. Nor may they
charge for their services. If you
are a skilled mediator or arbitrator,
you could serve as an alternative
dispute resolution agent in terms
to the NCA. An alternative dispute
resolution agent is defined in the
NCA is any person who assists in
the resolution of credit disputes
through conciliation, mediation or
arbitration. This guide indicates
where an alternative dispute
resolution agent is used.

INTRODUCTION

The NCA is designed to
protect the consumer and
make credit and banking
services more accessible.
It was introduced in order to:
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The NCA requires
consumers to
have the
following rights or
protections:

• This guide does not include lists
of credit bureaux or of debt
counsellors. Those lists can be
obtained from the NCR. We
encourage you to keep a list of
reliable bureaux and counsellors
operating in your area, so that you
can refer your clients to those with
a reputation for good service.

This guide is not
training for debt
counsellors. Debt
counselling can only be
conducted by registered
debt counsellors whose
training has been
authorised by the NCR.
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1.1.1 Before the client arrives

Case studies and examples are used in a number of places
in this guide. This is done to illustrate the types of issues
that may arise and how they can be solved. Examples of
forms or letters are also included. Please note that while
they draw on the Black Sash’s experience, none of the
case studies or examples refer to real people.

Before the meeting with your client, make a photocopy of all the client record sheets. These record sheets
are included at the end of Chapter 8, which you will complete, and that will then go into the client’s file. Also
copy the information sheets (at the end of Chapters 6 and 8) so that your client can take this home.

1.1.2 Introduce yourself and your work

Assisting ClientS:
Steps for managing a
case involving debt and credit

•
•
•
•
•

•
•

To educate consumers about their rights and
responsibilities as consumers.
To educate consumers about credit bureaux and
the various consequences of being over-indebted.
To educate consumers about planning and
managing their finances.
To assist consumers in drawing up budget and
managing their financial circumstances.
To advise consumers on accessible and affordable
(and sometimes free) services and resources,
which could save them money.
To empower consumers to act for themselves,
on the basis of information and planning.
To assess the extent of a consumer’s indebtedness,

•

•
•

•

and to outline options for solving their problems –
and advising them where applicable.
To negotiate with credit providers, where
applicable, before referring clients to relevant
service providers.
To refer clients to debt counsellors when necessary.
To communicate, or help consumers to communicate
with credit bureaux, and various bodies like the
Credit Bureau Association and the NCR.
To monitor the compliance of debt counsellors
and the courts with the NCA to protect and
promote consumers’ rights through:
• Reminding consumers of their rights;
• Gathering evidence for advocacy work; and/or
• Reporting irregularities to the NCR (see
appendices C and D).

Please note

Start by telling your client what you can and cannot do to help them.
• You can help them plan and assess their budget for better financial management
and well-being. This will allow you to identify the debts that the consumers may have.
• You can help them understand the legal steps that may have been taken against them and the
bodies (like credit bureaux and the courts) involved.
• You can advise them of their rights and responsibilities and support them in claiming these
entitlements and delivering on their legal duties.
• Explain that while some credit providers may be happy to discuss the client’s debt with you,
others will choose to only work with debt counsellors.
• Explain the difference between the roles of paralegals and debt counsellors.
• Explain that while you may be able to help them with many aspects of their situation, you may
not make a recommendation to the court to declare your client over-indebted so that their debt
can be rescheduled by court order, as you are not a registered debt counsellor.
• You can refer your client to reputable debt counsellors as well as to the other institutions in the
NCA framework.

(ii)

Inform the client that you need certain information to address their situation properly and that some of it
may be quite detailed. Explain that you will be filling in the record sheets in order to not forget anything.

(iii)

Inform the client that in order to act on their behalf, they need to sign a statement permitting you to
do so (an example of which is given in Appendix E).

(iv)

Inform the client of their options relating to a second meeting and phoning you at a later stage to
give you any missing information or can bring additional documents to the office.

1.1.3 Keeping a client record

Paralegals are not allowed to give financial advice.
The Financial Advisory and Intermediary Services
Act 37 of 2002 defines financial advice as any
recommendation, guidance or proposal of a

financial nature furnished, by any means or medium,
to a client. Examples of financial advice include
advising someone on:

the purchasing of any
financial product;

the gaining of any right or
benefit in respect of any
financial product;

an investment in any
financial product;

the replacement of any
such product; and

the conclusion of any other transaction including a loan
or cession aimed at the incurring of any debt;
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(i)

1.1	The role of paralegals
In relation to debt and credit, we know
paralegals to do the following:

INTRODUCTION

Case studies
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Steps to take

the termination of any
purchase or investment
in any such product.

It does not matter if the advice
is given in the course of, or
incidental to, the financial
planning in connection with
the affairs of the client.

The client record ‘Sheet 1: Debt and
credit overview’ is where you will
keep a summary of all the information
about your client. You can attach your
own extra notes if this is necessary.

Start by completing the
client’s basic information
section so that you have
their full name and
contact details.

Ask the client to tell you why they
have come to the office for advice.
Allow the client to tell their story
in their own words and make notes
on a separate piece of paper.
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Advise your client on how to respond to the summons. This could include helping the client to respond to the
allegations (see ‘Checklist 2: The consent to judgment and the summons’ as well as ‘Checklist 3: Court orders’).
If your client received any documents, but did not bring them along, request that they do so at the next
meeting. You cannot advise the client properly until you have seen all of the relevant documents.

Find out whether the client received a recent credit report from a credit bureau. If
not, advise the client to get a copy – or assist them to do so (see ‘Chapter 7: Credit
bureaux’). If necessary, check if the information on the report is correct – and if so,
whether the credit bureau is complying with the NCA. Record all these details in the
section on assessment of credit bureaux actions (see ‘Checklist 4: Credit bureaux’).

Debt information:
If the client has borrowed money, record all these de- tails on the client record ‘Sheet 3: Debt information’.
Ask the client to give you copies of any accounts or documents they may have brought with them. If they
have received any documents, but not brought them along, ask that they bring them to the next meeting, so
that you have all of the relevant information.

Budget information:

1.1.5 Dealing with Debt Queries
i)

If your client is having trouble repaying their debts, you will need to assess the seriousness of their
situation. Consider the payments they are currently making, or should be making (see ‘Chapter 2:
Owing money and being in debt’). Ensure that they know your assessment is an informal one.

ii)

If you think that they are over-indebted, you can advise them to speak to their creditors and arrange
for payment in monthly instalments. Alternatively, they can apply directly to the Magistrate’s Court
to be declared over-indebted. The court may then rearrange their obligations. As a last resort, if their
problems are beyond their ability to negotiate, they can approach a registered debt counsellor who will
negotiate a re-payment plan, with the credit providers, on their behalf. Many credit providers prefer to
deal directly with debtors to avoid the challenges of dealing with debt counsellors. It is an expensive
process and the client’s assets may only be sold if a specific asset led to their over-indebtedness.
Advise your client to listen to debt counsellors carefully and to ask questions and to try and seek
independent advice before signing the application form for debt review. If you are not registered as a
debt counsellor, you must refer your client to one (see ‘Chapter 4: Debt relief mechanisms’).

iii)

If credit has been recklessly granted to your client by a credit provider, the client can apply to a court or
Tribunal to have the credit agreement declared as such. The court may then set aside the consumer’s
obligations under that agreement, either partially or in full, or suspend the credit agreement until a
date determined by it (see ‘Chapter 2: Owing money and being in debt’).

iv)

If your client has received a written notice (letter of demand) from the credit provider, check if the
proper procedures have been followed (see ‘Checklist 1: Written notice’). It is very important for your
client to respond to a written notice. It is still not too late for them to negotiate with the credit provider
or to see a debt counsellor.

It may be useful to draw up a budget to assess the client’s financial situation in order to provide realistic
solutions to the problem. Use the client record Sheet 4 to draw up a monthly budget and the client record
‘Sheet 5: Household expenses’ to assist in budgeting.

Assessment of the credit providers’ actions:
Check whether the correct processes were followed and record all these details in the section on assessment
of credit providers’ actions.
If a debtor has been in default under a credit agreement for 20 days, a credit provider may approach a court
for an order to enforce it in terms of section 130(1) of the NCA.
Before the credit provider can enforce the credit agreement, the debtor must be notified in writing and advised
of their right to refer the credit agreement to a debt counsellor for debt review in terms of section 129 of the
NCA (see ‘Checklist 1: Written notice’).
The referral to a debt counsellor is done with the intention to ensure that parties come to a mutually acceptable
arrangement.
If the debtor fails to apply for debt review with a debt counsellor within 10 days of receiving the notice, a credit
provider may proceed with the legal proceedings in terms of section 130(1)(a) of the NCA.
Where the debtor has applied for debt review, a credit provider may not take any legal action against the
debtor until it has been decided that the debtor is not over-indebted in terms of section 130(3) of the NCA.

______________________________________

The credit provider may have commenced legal proceedings, and the debtor does not defend the matter,
because they were granted the credit and failed to repay it. In that case, check whether the sheriff of the court
has served a summons on the debtor.

______________________________________

In terms of section 56 of the MCA, before summons is issued and served on the debtor by the sheriff of the
court, a registered letter of demand (written notice) must be sent to the debtor.
The letter of demand must contain all the relevant information regarding the debt owed to the creditor by the
debtor . It should also provide the debtor with 10 days to pay the debt, or give them a chance to make payment
arrangements with the creditor. It is not too late for the debtor to consult with a debt counsellor at this stage.
The letter of demand is ordinarily sent either by hand or registered mail, or served by the sheriff of the court.
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Go through and complete the
rest of the debt and credit
overview to check that you
have all the information you
need to assist your client.

The summons will include the particulars of claim, which sets out how the claim arose and what amount the
creditor is claiming. The credit provider will be named as the plaintiff and the debtor as the defendant (see
‘Chapter 5: Legal proceedings’).
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1.1.4 Getting all the details

If your client failed to settle the debt after receiving the letter of demand, summons will be issued by the Clerk
or Registrar of the court where proceedings have been commenced. If the debt is less than R400 000, this is
likely to be the Magistrate’s Court. If it exceeds R400 000, the summons will be issued by the Registrar of the
High Court.

_______________________________________
________________________________________________
________________________________________________
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1.1.6 Dealing with Credit Queries
i)

The client may consult with you because they wish to buy goods on credit but don’t understand
the terms of the agreement (see ‘Chapter 6: Contracting with a credit provider’). Assist the client to
understand the terms and possible implications of the agreement. The client may consult with you
because they need to get credit, but have been experiencing difficulty doing so. Your client has the
right to reasons for being refused credit (see ‘Chapter 6: Contracting with a credit provider’). You
may need to obtain the reasons from the credit provider or credit bureau (see ‘Checklist 4: Credit
bureaux’).

ii)

Based on the budget you have drawn up, and the debt your client already has, you may need to
advise them on the possibility of getting credit, and whether it would be wise for them to borrow
money. Consider all their expenses and whether they would be able to pay their debts.

1.1.7 Finding a way forward

The client record ‘Sheet 2:
Contact and action’ will
contain a summary of your
plans and actions taken.
i.

ii.
iii.

Complete the contact and action sheet with a summary of
the main issues and your action plan. Be clear about the roles
of parties involved. Bear in mind the limits of what you can achieve in
the circumstances. Remind the client of this.
Make sure you have the contact details of the credit providers who you may need to contact on
the client record ‘Sheet 3: Debt information’.
Decide on whether you need to meet with, or speak to, the client again. If so, make arrangements for this.

This may end the first meeting with the client.

i)

After the client has left, follow up the
things you agreed to do. Record each step,
as well as the outcome, on the contact and
action sheet.

ii)

You may see or speak to the client several
times, either in-person or telephonically.
Record the important parts of every
conversation on the contact and action sheet.

1.1.9 Concluding the case
Once you have given the client all the help you can,
and the issue has either been resolved, or directed
to a different institution or person (e.g. a debt
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counsellor), make a note at the end of the contact
and action sheet. Describe how the case ended.

CHAPTER 2

1.1.8 Follow Up

Owing
money and
being in debt
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•
•
•
•
•
•
•
•

Paying for regular monthly expenses – like rent, transport etc.
Managing emergencies – like illness or death.
School fees and car maintenance.
Buying furniture or expanding one’s house.
Buying a car.
Starting a small business.
Paying back existing debts.
Buying luxuries or paying for entertainment they cannot afford.

When people borrow more than they can pay back, it presents a
problem. This tends to happen when people do the following:
•
•
•

•

Buy things after being tricked by enticing adverts that don’t tell the full story.
Accept offers of credit without
asking any questions (often at
excessive interest rates).
Borrow money from a credit provider to meet their other debts (‘debt consolidation’) but
then use this money for other things and do not pay their debts.
Borrow money under false pretences (e.g. ‘proven emergency’) knowing that they cannot
pay it back.
Sudden job loss (e.g. retrenchment).

2.2 Assessing your client’s financial position
A client may seek advice to help them understand their financial situation so that they can manage their
debt. They may already be in difficulty or are thinking about how they prevent problems.
It is useful to start by finding out about your clients’ debts. (Use the client record ‘Sheet 3: Debt information’).
It is important to draw up a budget. A budget is a list of all of the client’s income (earnings) and expenditure
(money paid out) each month. When drawing up a household budget, the total income reflected must be
the sum of all household members’ earnings. The same applies with the expenses. Expenses are monies
paid in exchange for goods and services. Income is the total amount of money received by someone and
includes a salary or wages, or monies earned from sales of goods in their business. Use the client record
‘Sheet 4: Budget’ and ‘Sheet 5: Household expenses’ to assist with budgeting.
From this information you can determine whether the client earns more than they spend, or the other way
around. If the client’s regular expenses are more than their income, then the client is not in a good financial
position. You will then assess what can be done to pay off existing obligations and to avoid further debt.

People have difficulty paying back the money they
have borrowed for different reasons – some of
which are mentioned above. When someone does
not make the monthly payment they agreed to
when signing a contract, this is called defaulting.
It is also when they do not do something that they
have agreed to in terms of the credit agreement.
If your client has only a few debts, and no legal
action has been taken against them, it should
be possible for them to make a plan without the
involvement of the court.
You should advise your client to see their credit
providers as soon as possible to arrange to pay
their remaining instalments on manageable terms.
An instalment is the amount of money that the
consumer has agreed to pay back every month. You
could offer to approach the credit provider on their
behalf (with their written consent). If, however, the

Your client may be
having trouble paying
back their debts. You
can help them by:
1

2

Drawing up a budget
to plan and manage
their finances better;
Drawing up a plan to
pay off their debts.

credit provider prefers to deal with a debt counsellor (and you are not registered as one), you will have
to refer your client to one. We encourage you to develop a list of registered debt counsellors operating
in your area so that you can refer your clients to those with a reputation for good service. However, the
choice of debt counsellor should ultimately remain with the client.
If your client is unable to make an arrangement with the credit provider, they should consult a registered
debt counsellor. The debt counsellor will review the consumer’s debts. They will assess income and
expenses, and affordable repayment options, in order to assess whether the consumer is over-indebted. If
they are over-indebted they should seek relief from a court, which has the power to extend the period for
the repayment of debt, to postpone payment due dates, or to reduce the payable amount. This will enable
your client to pay off the debt in a manageable way. A consumer is over- indebted in terms of section 79
of the NCA if, at the time that an assessment is made, they are unable to pay the instalments on all their
debts on time without having to borrow more money.

______________________________________
______________________________________
_______________________________________
________________________________________________

______________________________________

________________________________________________

______________________________________

________________________________________________

_______________________________________
________________________________________________
________________________________________________
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2.3 Your client may find it difficult to pay their debts

OWING MONEY AND BEING IN DEBT

People borrow money for a variety of reasons. These could include:

•
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Why do clients get into debt?
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OWING MONEY AND BEING IN DEBT

2.1

________________________________________________
________________________________________________
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•
•
•
•
•
•

Monthly statements are sent to the client, showing the amount they owe.
When they have not paid, it also shows how overdue the payment is (e.g. 60 days).
At this stage, interest begins to be added to the amount owing.
In terms of the NCA, a letter of demand, or what is called a ‘written notice,’ may be sent immediately
after the consumer has defaulted on their debt.
In the written notice (or letter of demand) the credit provider informs the consumer that they have
defaulted on their payments, and asks them to pay the money that is owing.
The credit provider will propose that the consumer consults a debt counsellor or another agency so
as to make a plan to bring the payments up to date.
The written notice and/or letter of demand will be sent to the consumer’s address that is listed on
the parties’ contract.
This letter or notice is a warning that the credit provider intends to sue your client unless they
comply with certain demands.
If the agreement is a credit agreement as defined by the NCA, then the notice needs to comply with
the requirements set out in section 129 of the act.
The notice will advise your client that their debt is due and demand payment by a certain specified
date. It could advise that your client arranges repayment terms with the credit provider (see
Paragraph 2.5 below for more detail)

Client signs consent to judgement
(section 57 & 58 of the MCA)

Default
judgement

If, after this, the consumer still does not
pay or enter into a payment arrangement,
a number of things could happen:
1

2

3
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Written Notice / Letter of Demand
(secion 56 of the MCA & section 129 of the NCA)

Their account may be ‘handed
over’. This means that it is given
to the company’s internal debt
collection department, or an
external debt collection agency,
for recovery of the debt.
This department or agency
may send another letter to your
client, which warns them that
there will be legal proceedings
if they do not pay what they
owe within 20 days , after
which interest and legal fees
will be added to the amount
owed.
You should encourage your
client to talk to the debt
collector and arrange for
payment of the amount owed, if
they have not already done so.

4

Legal proceedings are addressed
in detail in chapter 5. Legal
proceedings are actions against
the consumer which involve a
court. The diagram below maps
what this could entail, however,
the credit provider may not begin
any legal proceedings:
•

•

•

until 10 working days have
passed since delivery of the
written notice and your client
has been in default for at least
20 working days; or
Whilst the consumer is
working with a debt counsellor
to be declared over- indebted
or a new repayment plan is
being negotiated; or
Trying to negotiate with the
credit provider before the
matter is referred to a court.

Client receives the summons

Client defends
the claim

Client does not defend /
ignores the summons

Exchange of
pleadings

Default judgement

Trial

Judgement

Collection /
Execution

Warrant of
Execution

Section 65
of the MCA

Garnishee
order

OWING MONEY AND BEING IN DEBT

•
•
•
•

Diagram of legal process
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2.4 What happens to clients when they stop paying?

Emolument
attachment order

Note: The above diagram only depicts the legal process.
For more information on this and the definition of terms used in the
diagram (see ‘Chapter 5: Legal proceedings’).
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In the written notice, the credit provider must:
Inform your client that they have
defaulted on the payments, and ask
that your client pays the money that is
owing on/ by a specified date; and/or

1

2

Propose that your client consults a
debt counsellor/ dispute resolution
agent/ consumer court or ombud with
jurisdiction so as to make a plan to bring
the payments up to date.

You should advise your client never to ignore a written notice from their credit provider. Encourage them
to talk with their credit providers to arrange to pay their unpaid instalments or to see if it is possible to
make payments in a more manageable way. You can support clients to do this themselves, or you can do it
for them, with their written consent. If you do contact the credit provider, state clearly, in writing, that you
are acting on behalf of your client, or that you are able to act as an alternative dispute resolution agent if
they agreed to mediation. However, you should recommend that your client applies for debt review from
a registered debt counsellor if:
•
The credit provider prefers to deal with a registered debt counsellor (and you are not one); or
•
The case is complicated—for example, you suspect there may have been reckless lending, or that your
client may be over-indebted.

2.6 Your client may be over-indebted
Your client will be considered over-indebted in terms of section
79 of the NCA if, at the time that an assessment is made, they
are unable to pay the instalments:

1

on all their
debts;

2

by the
deadlines; and

3

without borrowing
more money.

Under the NCA, credit providers have a responsibility to make sure that consumers
can afford to pay back the new debt. Credit may be granted recklessly, if:

1

Before offering credit, the
credit provider failed to:
• Check the consumer’s
personal income and
expenses.
• Check the income of any
financial partner(s) within
the family or household.
• Check the expected future
income of their business.
• Assess whether they can
make timely repayments
according to their financial
means, prospects and
obligations; or

2

The credit
provider did
the assessment
but nonetheless
granted credit
even though the
outcome of the
assessment was
that the client
could not afford
to pay back the
debt and would
become overindebted; or

3

It was clear that
the consumer
did not have
a general
understanding
and appreciation
of the rights,
risks and costs
involved of the
proposed credit
agreement.

In order for the credit provider to make a complete assessment, the consumer must fully and truthfully
answer any request for information made by the credit provider as well as give the credit provider the
information they need so that they can crosscheck this with the credit bureaux or other sources. The
court, or the National Consumer Tribunal (NCT) as the case may be, can declare that a credit agreement
is reckless and may make an order setting aside all or part of the consumer’s rights and obligations under
that agreement as may be deemed just and reasonable, or suspend the force and effect of that credit
agreement. ‘Reckless lending’ is usually done on the assessment and recommendation of a registered
debt counsellor. The court or NCT will only act in a case of reckless lending if the consumer has been
declared over-indebted, in which case they may suspend or re-arrange a credit agreement (whether
recklessly granted or not). In addition, where the client is over-indebted and the credit has been granted
recklessly, the court may choose to cancel the debt. The NCT was established in terms of the NCA, as an
independent adjudicative entity. The NCT’s mandate is to hear and decide on cases involving consumers,
service providers, credit providers, debt counsellors and credit bureaux.

OWING MONEY AND BEING IN DEBT

When a consumer defaults on their payments, the first
thing the credit provider will do is send them a written
notice or a letter of demand. If your client has received a
written notice, use ‘Checklist 1: Written notice’ to check
that all processes were followed correctly.

2.7 Your client’s agreements may have been granted recklessly
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2.5 Your client may have received a written notice

Only the court can declare your client legally over-indebted, or set aside your client’s over-indebted status.
A declaration is a public announcement. The court will declare your client over-indebted or set aside their
over-indebted status on its own accord, or by the recommendation of a registered debt counsellor. If the
debt counsellor finds that your client is not over-indebted, they will reject your client’s application. If the
debt counsellor assesses that your client is over-indebted, they can reach an agreement with the credit
providers to whom your client owes money. They can also propose that the court declare your client to
be over-indebted, and make an order to relieve their situation. In addition, they can propose that the court
considers whether any of the credit agreements have been reckless. Consumers can also be declared
over-indebted by approaching a court directly without using a debt counsellor’s services and incurring
resulting costs (see ‘Chapter 4: Debt relief mechanisms’).
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When a consumer defaults on their
payments, the first thing the credit
provider will do is send a written notice,
sometimes known as a letter of demand
(under Section 129(1) of the NCA).
Check if the ‘amount owing’ as stated on the letter is correct. The ‘amount owing’ may be checked
by requesting copies of the actual credit agreement and statement of account from the credit
provider (section 108 of the NCA). When the agreement and statements are received, verify
the existence of the debt with the creditor and then check if the ‘amount owing’ is correct in
the agreement and/or statement. In the process of verifying the ‘amount owing’, the in duplum
should be kept in mind as well as section 103(5) of the NCA. It is also advisable to check the
default amount, including proper interest and legal fees in the statement of account.

Ms Adams has just finished her studies to become a teacher and still has some student loans to
pay. In order to get a good job, she wants to make a favourable impression during her interviews,
so she wants to buy some smart new clothes. She goes to a clothing store and asks if she can
open an account. The customer service department gives her a form that asks for her personal
details and how much she earns. She explains that she does not have a job yet. However, the
customer service department tells her not to worry as she will be sure to get a job within the
month and then will be able to pay the monthly instalments.
Even though Ms Adams knows she will have no money if she does not get a job, she decides to
take a small loan from the store and opens the account. She buys clothes for R1000. After three
months, Ms Adams still does not have a job. She now has her study loan, clothing account and a
micro-loan to pay and she is very worried. She goes to the VUKA advice office to see what she
can do.
The Black Sash paralegal thinks that Ms Adams was granted credit recklessly because Ms Adams
had clearly explained to the store that she did not yet have a job. He explains what this means
and gives Ms Adams the name of a reputable debt counsellor.
According to the Act, certain loans cannot be considered reckless credit, however, in these cases,
a credit provider does not have to check the ability of the borrower to pay back debt when
making these kinds of loans:
•
Student loans;
•
Proven emergencies;
•
Public interest;
•
Pawn transactions;
•
An incidental credit agreement; and/or
•
Increase in the credit limit under a credit facility.
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If there is an error in the ‘amount owing’, your client has the right, in terms of section 111 of the
NCA, to dispute the entries in the statement of account. For instance, your client may dispute a
particular credit or debit that they believe has been entered incorrectly. In such a case, your client
should notify the credit provider in writing regarding the incorrect entry made in the statement
and they must provide the credit provider with reasons why the account entry is disputed. It will
be important for the client to show all the receipts to prove what has been paid. In turn, the credit
provider must investigate and explain the disputed entry and confirm whether the disputed entry
is (in)correct.
If the entry is incorrect, the credit provider should remove the disputed entry immediately.
This means that the credit provider cannot enforce a debt based on default arising from the
disputed entry until a proper investigation into the queried entry is undertaken. As such, the
credit provider is obliged to inform your client in writing concerning the disputed entry, within
reasonable time, whether it was (in)correct (wholly or partly). If the entry was incorrect, the
credit provider should change the entry. It should be mentioned that no proceedings may take
place before the disputed entry is changed.
If there is no mistake, advise the client to pay the amount owing if possible.
If they cannot pay, they should speak to the credit provider and arrange to pay the money they
owe in manageable instalments. If the credit provider and your client agree to this, and you are
able to, you may assist as an alternative dispute resolution agent. If the credit provider insists
that your client sees a debt counsellor, they should do so. This is also advisable if your client may
be over-indebted or if reckless lending may have taken place.

OWING MONEY AND BEING IN DEBT

Ms Adams is granted credit recklessly

CHECKLIST 1
Written Notice
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Case studY

Warn your client not to ignore the written notice or letter of demand. If they do so, they are likely
to receive a summons.
The credit provider may not begin any legal proceedings:
•
Until 10 working days have passed since delivery of the written notice, and your client has
been in default for at least 20 working days, and
•
While your client is working with a debt counsellor or alternative dispute resolution agent,
consumer court or the ombudsperson with jurisdiction.
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Baliso v Firstrand Bank Limited t/a
Wesbank 2016 (10) BCLR 1253 (CC)

Delivery of notices in terms of section 129 of the NCA
This matter was an application for leave to appeal a judgment of the High Court, which held that
sending a statutory notice in terms of section 127(2) of the NCA by ordinary mail is sufficient and
complies with the provisions of the NCA.
The applicant, Mr Mlamli Baliso, was a consumer and party to a credit agreement to which the
provisions of the NCA applied. The respondent is First Rand Bank Limited trading as Wesbank,
a credit provider as contemplated by section 1 of the NCA. On 15 March 2013, the respondent
issued summons against Mr Baliso for payment of the amount of R 224 880.27 arising from an
instalment agreement with the applicant in respect of a Mercedes-Benz motor vehicle. The action
was instituted after the applicant decided not to continue making payments towards a short-fall
arising from the difference between the outstanding balance of the instalment agreement and
the proceeds of the vehicle sold by public auction. The applicant communicated this decision to
the respondent. The respondent instituted legal action against the applicant for payment of the
balance of that shortfall thereafter.
The respondent alleged that it constituted a notice in terms of section 127(2)(b) of the NCA to be sent
to the applicant, without further detail of how this was done. The applicant excepted to the respondent’s
particulars of claim on the ground that it was defective in not alleging that the notice was delivered by
registered mail, as required by the Court in Sebola and Another v Standard Bank and Another 2012(5)
SA 142 (CC), in respect of a notice under section 129(1)(a) of the NCA. The High Court held that notice
under section 127(2)(b) served a different purpose to that under section 129(1)(a) of the NCA and thus
dismissed the exception.
The High Court and later the Supreme Court of Appeal refused him leave to appeal. Before the
Constitutional Court, the applicant relied on past judgments of this Court, which held that notice under
sections 129 and 130 of the NCA needed to be served by registered mail. The applicant argued that, as
this Court did in those cases, it should take an inclusive approach when determining the requirements for
providing a consumer with adequate notice. The respondent has not opposed or disagreed with what
is requested in the matter.

Case studY

Stellenbosch University Law Clinic and Others v National
Credit Regulator and Others (14203/2018) [2019]
ZAWCHC 172; [2020] 1 All SA 842 (WCC); 2020 (3) SA
307 (WCC) (13 December 2019)

The in duplum rule
The Stellenbosch University Law Clinic assisted a group of consumers to determine how much interest
and legal fees (collection costs) can be added to their final debt repayment amount when they have
defaulted on their payments. Collection agencies were charging consumers inflated amounts for debts on
which they had defaulted, resulting in amounts that far exceeded the consumer’s principal debt amount.
The issue in dispute is whether the collection costs would be limited, or allowed to increase without
limitation, even where the so-called “statutory in duplum rule” was applicable (section 103(5) of the
NCA). In terms of the common law in duplum rule, the interest on a debt will stop increasing where the
total amount of arrear interest has accrued to an amount equal to the original principal debt. This position
has been incorporated in the NCA and is applicable before, during and after the litigation process.
The court ordered that collection costs included legal fees incurred by credit providers to enforce
monetary obligations of the consumer under the credit agreement, before, during and after litigation.
In duplum is applicable if the consumer remains in default; from the date they defaulted, and ending
on the date consumer makes his or her final payment as per the judgment debt. Legal fees cannot
be claimed from a consumer or recovered by a credit provider following a judgment to enforce the
consumer’s monetary obligations under the credit agreement. The judgment of this case is currently
pending appeal to the Supreme Court of Appeal.
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Case studY

Consumer
rights
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Consumers have a right to lodge complaints, and to have free and unlimited
access to high quality goods and services, and fair pricing of goods and services.
A supplier cannot treat a person differently because of their race, gender, sex or similar ground. Nor
should they charge consumers different prices for the same product. Incidents of arbitrary discrimination
can be taken to the Equality Court.

The right to privacy (sections 11 -12)

To promote a fair,
accessible and
sustainable marketplace
for consumer to obtain
products and services;
To establish national
norms and standards
to ensure consumer
protection;
To make provision for
improved standards of
consumer information,
to prohibit certain unfair
marketing and business
practices;
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The right to equality in the consumer market
and protection against discriminatory marketing
practices (sections 8 – 10)

CONSUMER RIGHTS

The CPA came into effect on 31 March
2011. It sets out the minimum requirements
that must be met by suppliers to ensure
that consumers enjoy enough protection.
Before the CPA was introduced, consumers
relied on the common law and other
legislation for legal remedies in disputes
with credit providers. The CPA’s function
is “to promote a consistent legislative
and enforcement framework relating to
consumer transactions and agreements.”
Its purposes are:

The main consumer rights
contained in the CPA are as follows:

The CPA applies to the
following (section 5(1)):
•
•

Most transactions that occurred within the
Republic of South Africa (see exceptions
hereunder);
The promotion or supply of any goods or
services rendered nationwide and in respect
of transactions mentioned in the CPA.

The exceptions are as
follows (section 5(2)):
•
•
•
•

To promote responsible
consumer behaviour;

•
•

To establish the National
Consumer Commission.

•

Goods or services promoted or supplied to
the state;
The consumer being a juristic person
(a body corporate; a partnership or
association; or a trust);
Industry exemption granted to regulatory
authorities;
Credit agreements in terms of the NCA,
but the goods or services in terms of these
agreements are still subject to the CPA;
Services under employment agreements;
Agreements that give effect to collective
bargaining agreements (agreement reached
between an employer and a labour union that
will govern the employment for the employee
members of that labour union); and
Agreements that give effect to bargaining
agreements.

Consumers have a right to protection of their private information and should not
receive unwanted letters, emails, SMSs or phone calls due to people sharing their
personal information to marketers. A person cannot send unwanted communications
without permission from the person whom they are sending it to. You can advise
your client that even if they agreed in the past to receive information from a retailer,
they can always change their mind later on. See Regulation 4 for ways to block unwanted information. An
example would be placing a sign on one’s postal box that says, “NO ADVERTS”.

The right to choose (section 13 – 21)
Consumers have a right to select their own suppliers; to cancel or renew fixedterm agreement; to request pre-authorisation for repairs or maintenance services;
to cancel reservations, bookings, or orders; and to choose or examine goods.
Consumers are entitled to shop around for the best prices, goods, and services.
For example, a school cannot force a parent to buy an expensive school uniform
from one supplier when there are other suppliers who offer the same product at
a lower price, because this would deprive the consumer of their choice.

Debt and Credit | A Reference Guide For Paralegals | 2021

CONSUMER RIGHTS
Debt and Credit | A Reference Guide For Paralegals | 2021

CONSUMER PROTECTION ACT

A consumer can cancel a fixed term cell-phone contract before the end of the contract (with a charge or
penalty) or at the end of the contract. For example, if a consumer has a 24-month fixed term agreement
for a cell phone, the consumer can cancel the agreement after 12 months, however, they will have to pay
a cancelation fee which will be provided by the supplier. If a consumer chooses not to end a fixed term
contract after 12 months, the supplier has an obligation to provide a quote for repairs, if the consumer
requests one, at no cost to the consumer.
This right also provides consumers with a ‘cooling off’ period after buying a product as a result of direct
marketing. A consumer who receives an SMS to buy a fridge, and who subsequently buys the fride, can
return the product (damage free) within five business days, should they change their mind. The supplier must
process the refund within 15 business days. If the supplier fails to take the fridge back upon the consumer
exercising their right to return it, the consumer can lodge a complaint with the Consumer Ombudsman.

______________________________________
______________________________________
_______________________________________
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advertises a price of R679.99 for a bicycle, that supplier must sell the bicycle for R679.99 and not a higher
price. When a supplier is delivering goods, the consumer can request that the delivery person identify
themselves by stating their full names, which company they work for and what they are delivering. The
same applies to a person who is providing a service like, for example, installing a geyser at a consumer’s
house. A supplier who sells second-hand goods must tell the consumer that the goods are second-hand.
See Regulation 8 for the information that must be shown.

The right to fair and responsible marketing
(section 29 – 39)
Consumers have a right to protection against the following:
•
Misleading marketing;
•
Fraudulent marketing;
•
Deceptive marketing;
•
Bait marketing;
•
Negative option marketing;
•
Catalogue marketing;
•
Trade coupons and similar promotions; and
•
Customer loyalty programmes.
This means that consumers are protected against fraudulent, false, misleading, and unlawful marketing. A
Supplier cannot advertise a service for collection of bins at a low price of R150.00, but upon request of the
service by the consumer, they indicate that they provide grass cutting services instead of bin collection
services (see Case study below Stellenbosch University Law Clinic and Others v Lifestyle Direct Group
International (Pty) Ltd and Others). Another example is where a consumer receives a coupon for a spa
treatment. The supplier must render the treatment offered on the coupon.
Consumers also have the rights to participate in promotional competitions; to know about any alternative
work schemes; to know about any referral selling; and to know the effect of agreements with persons lacking
capacity. Promotional competition means any competition, game, scheme, arrangement, system, plan, or
device for distributing prizes by lot or chance. Such a competition must be conducted in the ordinary course
of business and the purpose of the competition must be to promote a producer, distributor, supplier, or to
promote the sale of any goods or services. To qualify as promotional competition in terms of the CPA, the
value of the prize offered cannot be more than what is decided by the Minister from time to time.

The right to fair and honest dealing
(section 40 – 47)
Consumers have a right to protection against the following:
•
Unconscionable conduct;
•
False, misleading, or deceptive representations;
•
Fraudulent schemes and offers;
•
Pyramid and related schemes; and
•
Over-selling and over-booking.
This means that a supplier cannot harass, use physical force, or have someone act against their own will to enter
into agreements (see Case study below Stellenbosch University Law Clinic and Others v Lifestyle Direct Group
International (Pty) Ltd and Others). For example, suppliers may not accept payments for goods which they know
that they cannot deliver. The same applies to hotels who accept a booking knowing full well that they have no
space to accommodate a consumer at the required time. The supplier must advise the consumer that they have
reached capacity, or the suppliers must fully refund the consumer for the goods or booking fees.
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Consumers have the right to obtain notice for certain terms and conditions; to obtain
free copies of agreements; to refuse prohibited transactions, agreements; and to
terms or conditions. Consumers also have the right to approach the court to ensure
fair and just conduct by suppliers; to enforce fair and just terms and conditions and
for protection against unfair, unreasonable, or unjust contract terms.
This means that contracts must not be one-sided in the supplier’s favour and must not have false,
misleading, and unclear terms (see Regulation 44 and case study below: Stellenbosch University Law Clinic
and Others v Lifestyle Direct Group International (Pty) Ltd and Others). When a consumer enters into an
agreement with a supplier, a copy of the agreement must be provided to the consumer. If a consumer
believes that the contract was unfair, unjust or had unreasonable terms and conditions, the consumer must
first approach the correct body (ie. Ombudsman) and may approach a court or seek Alternative Dispute
Resolution (ADR) thereafter. Consumers can approach the court directly in the event of contravention of
sections 40, 41 or 48 by the Supplier (see ‘Chapter 5: Contracting with a credit provider’) if the CPA does
not otherwise provide a sufficient remedy to correct the contravention.

The right to fair value, good quality and safety
(section 54 – 61)
Consumers have a right to safe and quality goods; warranties on repaired
goods; to receive warnings on the fact and nature of risks, recovery and
safe disposal of designated products or components; to claim damages for
injuries caused by unsafe or defective goods; and to demand quality service.
When consumers purchase an item from a supplier, the item must be fit for purpose, of standard quality
and safe to use. For example, if you buy a toaster, the item must be competent to toast bread. If it cannot
do this, the consumer will be entitled to return the item for a full refund. The consumer is also entitled to
have the item repaired or replaced with the same item. This must be done within 6 months if there is no
warranty expressly indicated. The supplier has 3 months after receiving the item to either repair, refund
or replace it.

The right to accountability from suppliers
(section 62 – 64)

CONSUMER RIGHTS

Consumers have the right to receive information in plain and understandable
language; to know the price of goods and services; to clear disclosure of
reconditioned or grey market goods; to disclosure of sale records, disclosure of
intermediaries, and identification of deliveries, installers, and others. If a supplier

The right to fair, just and reasonable terms and
conditions (section 48 – 52)
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The right to disclosure of information
(section 22 – 28)

Consumers have a right to protection in lay-by agreements and in respect of prepaid
certificates, credits, and vouchers and to access prepaid services and service
facilities. This means that a consumer who cannot pay the full amount for goods on
lay-by can cancel the agreement, however, the supplier may charge a fee for early
cancellation of the agreement and refund the residue to the consumer. Suppliers in
possession of any prepaid certificates, credits, vouchers, membership fees or other money belonging to
the consumers, must not treat such property as their own. They must exercise care, diligence, and skill with
regard to such property and assume liability for any losses that may be suffered by consumers.

______________________________________
______________________________________
_______________________________________
________________________________________________
________________________________________________
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A consumer can also file a complaint with the Commission. This
is done by claiming that a supplier, or the person acting on
behalf of the supplier, has acted in a way that is not in line
with the CPA. The Commission may directly initiate a
complaint concerning any alleged prohibited conduct
without being approached by a consumer, or when
directed to do so by the Minister; or upon the request
of a provincial consumer protection authority, a
regulatory authority, or an accredited consumer
protection group. For example, if a consumer has
an issue with a funeral policy pay-out, they can
approach the Long-Term Insurance Ombudsman.

The Ombud process is as follows:
Complainant lodges a complaint;
Ombud conducts investigation;
Ombud records a resolution or settlement as an order; and
If the matter is not resolved, then the complainant may
go to the Commission or Tribunal.

To receive and investigate complaints about alleged forbidden conduct or offences.
If an investigation is started, the Commissioner may issue a summons to any person
whom it believes has any evidence or could provide any relevant information to appear
before it, to be questioned or provide the evidence;
The Commission or appointed investigator can apply to a court for a search warrant if
there are reasonable grounds for believing that a contravention of the CPA has taken
place on a premises. Sections 103 to 105 deal with the authority to enter and search
under warrant, and the conduct of entry and search;
May negotiate consent orders that may include granting damages to a complainant,
and propose a draft consent order;
Co-operate with and facilitate or support various activities by consumer protection
groups (education, research, market monitoring, advocacy, and alternative dispute
resolution);
To investigate complaints and refer them to and ADR agent, a provincial consumer
protection authority, the National Prosecuting Authority (NPA) for prosecution, courts,
Consumer Court, Tribunal (where the Commission believes the person has engaged in
prohibited conduct), Equality Court (where complaints of a discriminatory marketing
practice appear valid);
May issue compliance notices (administrative enforcement of the CPA), and enforce them;
Failure to comply with the notice may result in the Commission referring the matter
to the Tribunal for the granting of an administrative fine or to the NPA for prosecution
of an offence – but the Commission may not do both in respect of any particular
compliance notice;

CONSUMER RIGHTS

Consumers have a right to enforce their rights; to resolve any dispute through
ADR; to initiate a complaint to the Commission; and to protection of their rights.
In order to enforce their rights, consumers do not have to lodge a complaint
directly with a supplier, but can approach the Commission, the Tribunal,
provincial structures, or
a court instead.

The role and powers of the National
Consumer Commission are as follows:
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The right to be heard and obtain redress
(section 68 – 71)

Conduct awareness and education compliance campaigns;
Establish a registry for pre-emptive blocking of spam marketing;

______________________________________
______________________________________
_______________________________________

Issue a notice of non-referral to the complainant – where the complaint appears to have
no merit, or does not allege any facts that would give rise to a remedy under the CPA,
or is referred more than three years after the act or omission or the course of conduct
ceased, or relates to conduct that has been the subject of other proceedings under the
CPA;
Investigate and recall defective products.

________________________________________________
________________________________________________
________________________________________________
________________________________________________
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Physical Address:
Building C - South African Bureau of Standards
			
Campus ( SABS), 01 Dr. Lategan Road,
			Groenkloof, Pretoria
NCC Call Centre:
012 428 7000
Website: 		
www.thencc.gov.za
Legal Advisory		
Advisory@thencc.org.za
Enquiries		 Enquiries@thencc.org.za
New Complaints
Complaints@thencc.org.za
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The BlackSash paralegal advises that it is quite clear that Phakade was misled to believe that he was
buying a true Bosch machine. In these circumstances, PK Stores was obliged to deal with Phakade fairly
and honestly by disclosing to him all material facts regarding the machine before he bought it, in order to
have made an informed decision (section 41). PK Stores was also not permitted to label the machine as a
Bosch product to mislead Phakade (section 24). In this regard, Phakade is entitled to return the machine
to PK Stores and indicate that its trademark has been altered. If PK Stores does not provide him with a
genuine Bosch machine, he is entitled to reimbursement of the money he paid. Phakade can also lodge a
complaint at the NCC or NCT.

Scenario 2
MK tells a BlackSash Paralegal that he bought a stove from Fine
Kitchenware. On the stove’s packaging there was an indication that
the product included a 3-year warranty. MK used the stove for 2 years
and the following year it stopped working. MK wants to know what
his rights are.
The Paralegal advises MK that section 56 provides a solution. Under
the provision, MK is entitled to return the stove to Fine Kitchenware,
without any penalty and at Fine Kitchenware’s risk and expense, as
the stove is still under warranty. Fine Kitchenware is obliged to refund,
repair, or even replace the faulty stove. This would mean that Fine
Kitchenware must replace the stove (or refund MK the price paid for the stove) within 3 months after the
repairs have been done if the repaired stove were still found to be faulty.
The Paralegal also informs that, if Fine Kitchenware discovers that MK misused or abused the stove, the
warranty becomes invalid. This would mean that MK will be the one who must pay for repairs or a new stove.

Case studY

In this matter, several companies operated various websites to mislead consumers to believe that
they were offering loans or assisting with finding loans. These companies’ names and websites
prominently featured the word “loan”. The applicants contended that the names created the
wrong impression: that the companies offer loans or provide assistance with finding loan services,
and that their names were specifically designed to attract consumers who were using online
searching platforms. In reality, however, none of the companies that operated the websites were
registered as credit providers. They could therefore not provide loans to consumers. In fact, the
company’s actual business was a telephonic legal advice assistance service, but this was not
apparent from their names and websites.
The applicants argued that the agreements that were concluded between the credit provider
and the consumers were unconscionable, unjust, unreasonable, and had unfair terms (section
40 and 48). The applicants further argued that the agreements were unlawful in terms of the
common law because the consumers were induced to conclude the agreements by fraudulent
misrepresentation (see also section 29, 42 and 43). By the date of publication of this manual, the
judgment in this matter was still reserved.
When your client enters into a contract using an online platform, they need to be extra careful
of dark patterns marketing. Dark patterns can be defined as ‘tricks’ on websites or apps used by
credit providers or scammers to make your client do things that they did not intend doing, enter
into contracts that your client did not desire to enter into, sign up for products that your client
does not want, extend contracts that they did not intend to extend, etc. The credit providers
create website pages that look like they are saying something else whereas in reality they are
saying a completely different thing to what your client thinks.

______________________________________
______________________________________
_______________________________________
________________________________________________
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Phakade went to PK Stores with the intention to buy a Bosch washing
machine. On arrival, he saw the desired machine, labelled Bosch, and
quickly bought it. Unknown to him, the trademark of the said machine
was altered. PK Stores concealed this material fact by not disclosing
it to Phakade. Phakade was misled to believe that he was buying a
genuine Bosch machine while it was in fact not the case. He arrived at
home and eagerly started the machine. When the machine begun to
tumble-dry his clothes, the falsified Bosch trademark on the machine
fell off and the actual name of the product was revealed. Phakade
approaches a BlackSash paralegal.

Stellenbosch University Law Clinic
and Others v Lifestyle Direct Group
International (Pty) Ltd and Others
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Scenario 1

________________________________________________
Scenario 3
Nozibele bought her children Christmas clothes on lay-by at Easy Wear.
Easy Wear kept the clothes for her until she had fully paid for them.
No interest was charged, and so the total purchase price remained the
same. Nozibele cannot have the goods until she had finished paying
for them. Unfortunately, Nozibele has lost her job and can no longer
continue making further payments for the lay-by clothes. The question
on her mind is whether she is entitled to cancel the agreement. She
approaches BlackSash advice office, looking for advice.
At the office Nozibele is informed by a paralegal that the CPA regulates
Nozibele’s lay-by process. In terms of the CPA, a lay-by agreement may be cancelled at any time. If the
agreement is cancelled, Easy Wear may only charge her a maximum cancellation fee of 1% of the total
purchase price. Any money that she paid to date must be refunded in full, minus the 1% cancellation fee
(section 62 of the CPA as read with regulation 34). Easy Wear cannot offer Nozibele a credit note, further
binding her to the shop, as an alternative to a cash reimbursement. If this is done, the non-compliant shop
must be reported to the Consumer Goods and Services Ombudsman.

36

________________________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
37

To hear applications
for agreements or
resolutions to be
made a consent order
(by ADR agent).

To hear referrals
from the Commission
relating to forbidden
conduct.

The Tribunal may
hear a matter referred
to it where the
registration of a
business name was
cancelled by CIPC –
to be reviewed on
application.

The Tribunal may
declare conduct to
be prohibited, and
issue an interdict in
relation thereto;
confirm consent
orders, and impose
administrative fines
as follows:

The Tribunal may
impose administrative
fines of up to 10%
of a respondent’s
annual turnover
during the past
financial year or
R1 000 000 (one
million Rand),
whichever is the
greater, for noncompliance relating
to prohibited or
required conduct.
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To hear referrals by
consumers if they
were given a nonreferral notice by the
Commission.

Failure to comply
with an order of the
Tribunal constitutes
an offence
punishable by a
fine or imprisonment
for up to ten years,
or both.
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To decide or review
cases referred by the
Commission and to
impose administrative
penalties.

The Tribunal
cannot make an
order for damages /
compensation.

CHAPTER 4

CONSUMER RIGHTS
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MATTERS THAT MAY BE HEARD BY THE TRIBUNAL

Debt Relief
Mechanisms
39

Administration
order

Voluntary Sequestration

4.1.1

DEBT RELIEF MECHANISMS

Voluntary
Sequestration

4.1

Over-indebted
consumer

What is voluntary sequestration?

Voluntary sequestration is an application to
High Court by a debtor to surrender their
estate (which consists of their assets
and liabilities) to creditors and to be declared
insolvent (bankrupt). The Master of the High
Court handles the debtor’s estate.

DEBT RELIEF MECHANISMS

DEBT RELIEF MECHANISMS

The diagram below maps the debt relief mechanisms
available to a consumer, as discussed below in more detail.

The High Court in terms of Section 3 of the Insolvency Act for voluntary
surrender if they meet the requirements.

Can
approach
credit
providers for
settlement.

Can
approach
the court
directly to
be declared
over-indebted
(section 86
(9)) of the NCA.

Debt
review
with the
help of
a debt
counsellor.

There are three main requirements:
• First, your client will have to prove that their debts exceed their
assets.
• Secondly, your client must have enough assets to pay the costs of
the sequestration application.
• Finally, your client will have to prove that the sequestration will be for
the benefit of their creditors.
If these requirements are met, the court may grant permission for sequestration since the debtor is unable
to manage their own affairs. The Court will appoint a trustee or curator bonis in terms of a court order
through the Master of the High Court to take control of the estate. A trustee or curator is an officer of
the court in whose control the debtor’s property is vested for the benefit of the creditors. The trustee
or curator administers the estate for the purpose of making payments to the creditors according to the
priority of their claims. The trustee or curator must realise your client’s assets according to the Insolvency
Act and distribute the proceeds to creditors after the administrative costs have been paid.
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The Insolvency Act regulates voluntary sequestration:

______________________________________
______________________________________
_______________________________________
Debt intervention (date of
commencement to be proclaimed).

________________________________________________
________________________________________________
________________________________________________
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There are several consequences that come with voluntary
sequestration. These consequences will have an impact on
your client if they decide to apply for this process:

This is a different form of insolvency and can be applied for
by three classes of persons:

1

Voluntary sequestration is an expensive process as it requires a High Court
application, and this will impact the amount of money left over for distribution
to creditors;

2

Your client will be blacklisted and be unable to apply for credit.
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3

4

Your client will remain blacklisted for a period of 10 years or until a
rehabilitation order is granted. Rehabilitation is the legal process by which an
insolvent (a sequestrated individual) is relieved of the legal implications of
being an insolvent and restored to the legal status of a credit-worthy consumer.

Your client’s assets will be realised in order to pay the debts they owe.

6

Your client may be prohibited from being part of certain professional
bodies and they will be unable to work in certain professions until they are
rehabilitated.

If your client is voluntarily sequestrated they will be automatically rehabilitated after a period of ten years.
However, your client may bring an application for rehabilitation in the High Court before that time, once
the fees of the curator have been paid and the estate has been settled. This typically occurs 24 to 36
months after your client has been sequestrated, but the period may differ. The process for rehabilitation is
separate from that of voluntary surrender.

4.2	Administration order
4.2.1

What is an administration order?

An administration order is one in which the court
appoints an administrator who will collect the
consumer’s money each month to pay the debts
owed as per the order. The debt owed must be
less than R 50 000.00. An administration order
is applied for and granted in terms of section 74
of the MCA. The order is intended to deal with a
debtor who has only a few assets, a low income
and financial difficulties that they cannot manage.
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1

A debtor against whom there is a judgment and who cannot pay the judgment
amount.

2

A debtor against whom no judgment has been taken, but who is unable to meet
their financial obligations and has insufficient assets for attachment to satisfy
the obligations.

3

A judgment debtor who has been called before the court for an inquiry into their
financial position and applies for an order placing their estate under administration.

The administration order will specify:

Your client will have to rebuild their credit-worthy status, which may take very
long and prevent the client from being able to apply for any other credit after
sequestration;

5

To whom does an administration order apply?

DEBT RELIEF MECHANISMS

4.2.2

1

The financial obligations
of your client;

3

When the payments should be
made; and

2

The amount of the
payments;

4

Which assets may (or may not)
be sold by the administrator.

4.2.3

Administration order process

The administration order will refer to the appointment of an administrator who will collect your client’s
money each month and pay the debts as stated in the order. The administrator will charge a fee for doing
this. While your client is under an administration order, no creditor may seek repayment of the debt
through the money or property of your client. Your client is also not allowed to take on any further debts
without telling the administrator. If they do, they will be contravening the law. The effect of the order is to
reschedule payment of your client’s debts under the direction of an
administrator, thus granting temporary relief from the predations of creditors.

4.2.4
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4.1.2 The consequences of voluntary sequestration

The role of an Administrator

The role and functions of an administrator are similar to
that of the trustee of an insolvent estate. The job of an
administrator is to collect money and pay it to the creditors.
In doing so, the administrator:
•
•
•
•
•

Occupies a position of trust for the creditors and the debtor.
Is completely independent and neutral in carrying out their duties in the interest of all creditors and the
debtor.
As a trustee, an administrator should ensure that creditors are paid enough money to cover their debts.
Has a duty to place the interests of the relevant parties above their own in
respect to their management of the moneys concerned.
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•
•
•

•

4.2.6
•
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The administrator collects payments and distributes them among the creditors, at least once every
three months, unless the Magistrate’s Court orders otherwise.
The creditors are only entitled to receive a distribution every three months despite your client paying
an amount every month to the administrator.
Your client has a duty to pay the amount weekly or monthly or otherwise if so required tby the
administration order.
If your client fails to make the payments to the administrator, the pro- visions of sections 65A to 65L of
the MCA shall apply and a financial enquiry into your client will be held by the relevant court in terms
of those sections.
The administrator may apply to court for an emolument’s attachment order or garnishee order (see Chapter
5: Legal proceedings) against your client in order to effect payment in terms of the administration order.

•
•

•
•

Fees

An administrator is allowed to take up to 12.5% of the monthly payments for their service, these are
referred to as management fees.
If the administrator is a VAT vendor, they also deduct 15% on the 12.5% from the amount being paid
over to them.
The employer of a debtor can take a 5% management fee because they have to pay the administrator
the specified sum of money in the event of an emolument attachment order being granted (see
Chapter 5: Legal proceedings).
It is important to note that an administration order does not stop interest from running on outstanding debt.
An administration order may thus look like a saving grace for your client, but in the long run it can be
abused by administrators and your client may end up repaying double the amount of their principal
debt.

4.2.7

Review of Administration orders:
A thought for the future

These include, among other things, the following:

The Commission recommends that the threshold of
R50 000 for administration order applications be
increased to R300 000.
The Commission recommends that an administrator
should deter- mine whether any of the debtor’s
credit agreements appear to be reckless.
The Commission is of the view that it is not costeffective to establish a new regulatory body for a
relatively small number of full-time administrators in
South Africa. Therefore, the MCA Bills provides for
a process in terms of which complaints against an
administrator may be referred to the professional
body of which the administrator is a member.

The Commission recommends the proposed amendments to the MCA as an immediate solution to the
problems in the administration order regime, and the proposed Debt Rearrangement Bill as a long-term
solution to the problems found in the administration order and debt review processes.

______________________________________
______________________________________

The administration order procedure received
criticism and the legislator has proposed
options to address these concerns. The
proposed Debt Rearrangement Bill merges the
administration order and debt review processes.
Comments on the Debt Rearrangement Bill closed on 31 December 2020. The bill is currently under final
deliberations before being submitted to the Minister of Justice and Correctional services for tabling at
Parliament. As a result, the South African Law Reform Commission recommends that the provisions governing
administration orders in the MCA and the provisions governing debt review in the NCA be set aside.

_______________________________________

DEBT RELIEF MECHANISMS

•

Payments made in terms of an administration order
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4.2.5

________________________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
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Where an administrator fails to perform
their duties, they may held accountable in
terms of sections 74N and 74W of the MCA.
Section 74N is focused on the relief for a creditor where an
administrator fails to enforce an administration order. It provides that
the administrator can be ordered by the court to pay the costs of the
creditor. Section 74W provides that an administrator who fails to carry
out the duty assigned to them in terms of subsection 74J(7), which requires the administrator to deposit
all moneys received by them, from, or on behalf of, the debtor in their trust account, shall be guilty of
an offence. If convicted, they will be liable to a fine not exceeding R500, or in default of payment, to
imprisonment for a period not exceeding 6 months.

4.3.2

The debt counselling process

Application process

In terms of section 74Q a debtor can apply for the suspension, amendment or setting aside of an
administration order. If this application is brought, the court under whose supervision any administration
order is being executed, may, at any time, re-open the proceedings and call upon the debtor to appear for
further examination as the court deems necessary. After examination, the court may suspend, amend or set
aside an administration order. If the court decides to suspend the order, it may impose conditions regarded
as just and reasonable. The debtor can dispute the allegations by the creditor or administrator, but will have
to provide the court with the necessary proof to disprove the administrator’s allegations.

A consumer may voluntarily apply for debt counselling to a debt
counsellor by completing an application form (Form 16) prescribed
in the Regulations relating to the NCA and by submitting relevant
documentation such as an identity document, proof of income, proof of
residence, and list of living expenses.

4.3 Debt counselling

Consumers married in community of property must make a debt
counselling application together and cannot apply for debt counselling
without the permission of their spouse.

4.3.1

What is debt counselling?

Debt counselling is a relief measure provided for in the NCA to
assist over-indebted consumers who are struggling to pay their
debts on a monthly basis.
It gives debtors an opportunity to repay the money they owe through an agreed legal process, rather
than waiting until there are more serious consequences, like being called to court or having their goods
repossessed by creditors. The purpose of debt counselling is to rehabilitate an employed over-indebted
debtor. Debt counselling does not relieve a debtor of their obligations, but rather rearranges their debt
and eventually settles it. The following applies:

1

A debt counsellor must be registered with the NCR and will charge a fee for
their services.

2

Applying for debt counselling does not mean a consumer’s debt is written off,
but rather that they have a second chance for the consumer to repay their debt.

3

Only natural persons qualify for debt counselling and not juristic persons.

4

Debt counselling can also assist a consumer if credit has been granted to them
recklessly (see ‘Chapter 2: Owing money and being in debt’).

It gives debtors an opportunity to repay the money they owe through an agreed legal process, rather
than waiting until there are more serious consequences, like being called to court or having their goods
repossessed by creditors. The purpose of debt counselling is to rehabilitate an employed over-indebted
debtor. Debt counselling does not relieve a debtor of their obligations, but rather rearranges their debt
and eventually settles it. The following applies:
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An application for debt counselling can only be made if the
consumer’s credit providers have not started proceedings in terms
of section 130 of the NCA. However, if the debt counselling process
is unsuccessful, the credit provider will have no alternative, but to
institute debt enforcement proceedings in terms of the NCA (see
‘Chapter 5: Legal proceedings’).

A debt counsellor must provide the consumer with proof of receipt and
in- form credit providers and credit bureaux of the debt counselling
application by issuing a Form 17.1 within 5 business days of accepting
the application from a consumer.
The consumer and credit providers are encouraged to participate
in good faith and comply with reasonable requests from the
debt counsellor to facilitate the consumer’s declaration of overindebtedness.
A credit provider will send the Certificate of Balance (COB) to the
debt counsellor showing the latest financial information specific to the
credit agreement such as the outstanding balance, monthly instalment,
interest rate and others, within 5 business days of receiving the
notification for debt counselling application (Form 17.1).

DEBT RELIEF MECHANISMS

Recourse / remedies
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4.2.8

A credit bureau will place a debt counselling flag on the consumer’s
credit profile. This flag is not a negative listing or “blacklisting” as
sometimes referred to. It simply indicates that the consumer is under
debt counselling. Blacklisting is a term used to describe persons who
are unable to access credit due to having a record of non-payment of
outstanding debts.
The debt counselling process (i.e. the application, the negotiation
process and the referral process to the Magistrate’s Court or the NCT
has to be completed within a period of 60 business days from date
of application). Within this period, the consumer is protected against
legal proceedings from credit providers such as repossession of assets,
default judgment, and others.
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A debt counsellor must, within 30 days of receiving the application and upon
receipt of a COB, conduct an assessment to determine whether a consumer is
over-indebted, or whether any of the credit agreements appear to be reckless.

2

The debt counsellor will conduct an assessment of the consumer’s financial
position by comparing the income of the consumer against the basic expenses
and debt obligations of the consumer.

1

All debts in terms of the debt counselling restructuring order have been paid
up in full.

3

After the assessment, the debt counsellor will either reject the application (if
the consumer is not found to be over-indebted), even if the credit agreement
appears to be one of reckless lending, or accept the application (if the consumer
is found to be over-indebted), and communicate the outcome to the consumer,
the credit providers and credit bureaux by means of Form 17.2.

2

All short-term debts have been paid up in full and the only remaining debt
is a home loan account, which is up to date in terms of the debt counselling
restructuring order.

3

The consumer can show that they have the financial ability to satisfy future
obligations relating to any long-term agreement.

4

After verifying all the paid-up letters, a debt counsellor will issue a consumer
with a clearance certificate in terms of section 71 of the NCA.

5

The credit bureaux will be informed to remove the debt counselling flag and
remove all information relating to consumer’s debts that were under debt
counselling.

1

If the application is accepted, the debt counsellor will draft a debt restructuring
proposal for reduced payments and send it to the creditor providers for
consideration. This will be based on how much the consumer can afford to pay
towards the debt each month.

2

If all credit providers accept the restructuring proposal, the debt counsellor will
refer the matter to the NCT for a consent order.

3

If one or more credit provider declines the restructuring proposal, the debt
counsellor will refer the matter to the court for judgment.

4

5

The court may extend the term of the agreement, postpone payments, extend
the period of the agreement, and during a specific period, postpone the dates
on which payments are due under an agreement. The court may also recalculate
a consumer’s obligations due to unlawful provisions contained in the credit
agreement or unlawful fees and charges debited to the consumer’s account.
If the court grants the restructuring court order, the debt counsellor will send the
court order to the consumer and all the necessary credit providers.

6

The clearance certificate in Form 19 will be issued within 7 days of the consumer
satisfying their obligations under the credit agreement which was subject to a
debt re-arrangement order or agreement.

7

If a debt counsellor decides not to issue a clearance certificate, the consumer
may apply to the NCT to review the decision.

______________________________________
______________________________________
_______________________________________

DEBT RELIEF MECHANISMS

A consumer under debt counselling, can only be cleared or
exit debt counselling if the following has occurred:

1

Negotiation process
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Clearance certificate process
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Assessment process

________________________________________________
If the court grants the restructuring court order, the debt counsellor
will send the court order to the consumer and all the necessary
credit providers.

________________________________________________
________________________________________________
________________________________________________

Restructuring process
1

48

When you receive the consent order from the NCT or an order from the court,
the credit provider will rearrange the credit agreements in line with the terms of
the restructuring court or consent order.

________________________________________________
________________________________________________
________________________________________________
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The process starts as debt counselling and ends as debt review once the
court process is approved, by making the repayment plan a court order.
A debt counsellor will inform the credit providers and all registered credit
bureaux within 5 working days that the debt review is taking place. Debt
review has the following consequences:

•
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•
•
•
•

The consumer cannot enter into any new credit agreements, i.e. they cannot apply
for any new loans or finance.
The consumer is liable to pay additional fees such as debt counsellor fees (see paragraph
3.3.8 below), and payment distribution agency fees (see paragraph 3.3.10 below).
The consumer may pay higher interest due to longer payback periods.
The consumer may have a negative credit profile.
The consumer will be listed on the credit bureau.
The consumer will still need to pay their instalments whilst under review.

4.3.4

Who can be a debt counsellor?

Debt counsellors must be competent and independent agents who
have been authorised by consumers to communicate with creditors
on their behalf.

The role of a debt counsellor includes representing
consumers in court for matters such as debt restructuring or
reckless lending. In terms of requirements, an aspiring debt
counsellor must:
•
•
•
•
•
•

Be a natural person who is over the age of 18 years and mentally fit, and not
excluded from being debt counsellor as a result of a court order in terms of
section 14 of the National Gambling Act 7 of 2004.
Not have been removed from an office of trust, or convicted during the previous
10 years of fraud, theft, or crimes involving violence.
Be formally trained and satisfy any prescribed education, experience or
competency requirements.
Be registered as a debt counsellor with the NCR in terms of section 44 of the NCA
and will added to the database of the NCR as a registered debt counsellor.
Provide proof, within reasonable time, that the requirements of the NCR (as may
be determined as a condition of the applicant’s registration) have been met.
Be able (following registration as a debt counsellor) to provide a registration
certificate, which should be displayed at their place of practice. This certificate can be
requested for inspection by the consumer if not displayed at the place of practice.

If a debt counsellor behaves in a manner that is irregular or
does not comply with the NCA, the NCR will take action against
the debt counsellor.

Debt counsellors must:
Treat the consumer’s information as confidential.
On request by a debtor, give access to monthly statements from
the payment distribution agency so that they can verify the
accuracy of reducing balances from creditors.
Act professionally and reasonably by providing debt counselling
services in a manner that is fair, non-discriminatory, and does not
cause dispute between the NCR and themselves.
Explain the debt counselling process and the consequences
thereof to the consumer before they sign the application for debt
counselling.
Disclose all applicable fees to the consumer in writing.
Register as a debt counsellor with the NCR. If they are not
registered, they cannot offer any debt counselling services to the
consumer.

DEBT RELIEF MECHANISMS

Debt review is a formal effect or outcome
of a consumer going under debt
counselling as a form of rehabilitation.

•

50

What is debt review?
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4.3.3

______________________________________
______________________________________
_______________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
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ADVANTAGES

DISADVANTAGES

Guidelines for clients considering debt counselling

Advise them to ask all the necessary questions so that they can fully understand
what they are agreeing to.

The client is afforded
an opportunity to start
over once the process is
finalized.

Applying for debt counselling will prevent
a debtor from accessing credit when
the application is brought. This includes
credit cards, garage cards, store cards and
withdrawals on overdrafts.

Advise them to constantly check up on the process to ensure that the debt
counsellor is not extending the debtor’s liability since their income is directly
linked to the amount of distributions.

The process places a
barrier between a
debt- or and creditor. As
such, creditors generally
cannot proceed with
legal action and must
deal with the debt
counsellor instead.

The debtor will be listed at credit bureaux
and all their creditors will be informed.

Advise them to make sure that a debt counsellor is actively involved in the
process and not advancing their own interests by preferring their own payments
above that of the creditors.

Applying for a debt counsellor does not
afford the debtor a payment holiday. They
still need to continue paying their debts
while the process is underway.

The client must be reminded that a debt counsellor is not a financial advisor
(unless registered with the Financial Services Board), so they need to keep
control of their finances and make good financial decisions.

A good debt counsellor
will have knowledge,
experience and influence
to negotiate a better
payment plan for the
benefit of the debtor.

Applying for debt counselling is costly. It
involves paying the debt counsellor and
the Payment Distribution Agency which
is normally used to collect and distribute
payments.
The debtor loses some of their freedom
with regards to their finances. If the debtor
enlisted an incompetent or dishonest
debt counsellor, it can lead to significant
financial damage.
The debtor will lose the asset that led
them to become over-indebted and the
proceeds from selling the asset will be used
towards repaying their debts.

As can be seen from the above, being placed under debt
counselling has its benefits, but also disadvantages.
These may well outweigh the advantages. Therefore,
a consumer who is considering debt counselling
should try to speak to their creditors and make an
arrangement on how they plan to pay off their debt. If
the consumer is unable to negotiate with their credit
providers, then they should seek the help of a debt
counsellor, but only once the consumer has exhausted
all possible options

52

4.3.6

Advise them to check that creditors are not illegally inflating outstanding
balances.

Advise them to pay creditors as much as they can to reduce interest.

4.3.7

How to refer someone to a debt counsellor

First advise the client to choose a debt counsellor. Ideally, you should have an
up-to-date list of the counsellors, or counselling companies, taken from the
NCR’s website (choose ‘Register of Registrants’ and then ‘debt counsellors’). If
you are in a city, there may be a counsellor conveniently situated for your client,
but in smaller towns finding a debt counsellor can be more difficult. Where there
is no debt counsellor near your client, contact the Regulator for their advice.

DEBT RELIEF MECHANISMS

Advantages and disadvantages of debt counselling
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4.3.5

Also contact the nearest Black Sash regional office (listed on the inside back
cover of this guide) to let us know of the lack of a debt counsellor. We are
assisting the NCR by compiling lists of areas where there are no counsellors, so
that they can recruit, train and register counsellors in these places.
As counsellors are paid for their services (see Paragraph 3.3.8 below), you should
offer your client a choice (where possible) so that it does not seem as if you
have a financial relationship with any particular counsellor.
Secondly, give your client a referral letter, as well as copies of any budgets or
summaries you have made of the client’s situation, so that the client can give
this to the debt counsellor to use this information instead of re- doing it.

See the example of a referral letter on the next page.
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For one applicant:
a) The fees are
either equal to the
amount payable
to the creditors or
a maximum fee of
R8000.00,
b) Whichever amount
is lesser.

3.2
Reckless
lending fee

a) Reckless lending assessment;
b) Supplying reckless lending
documents to the attorney
to draft the affidavit on the
assessment outcome.

R1500.00 per
debt counselling
application.

Payable in Month
2 after completing
the written
outcome of the
reckless lending
assessment.

4. After Care
Fee

Services including the following:
a) Form 17.2(c) process;
b) Review of the consumer’s
financial situation;
c) Attending to payment queries;
d) Clearance process, including
securing the paid-up letters;
e) Withdrawal by consumer
(Form17W process); and
f) Updating the Debt Help System.

For the entire debt
counselling process:
a) The fee is equal to
5% of the amount
payable or a
maximum fee of
R450.00,
b) Whichever amount
is lesser.

Payable in
every month after
Month 2 in which
after-care services
are rendered

5. NCT
Submission of the NCT application.
Submission Fee

R500.00
(excluding the NCT
filing fee).

Charged and
payable in Month
2 after completion
of the restructuring
process.

6. Attorney Fee

To be agreed
upon upfront with
the attorney and
communicated
in writing to the
consumer when
applying for debt
counselling.

Payable to the
attorney only after:
a) One or
more credit
providers have
not accepted
the repayment
plan;
b) The attorney
has drafted
the court
application;
and
c) The attorney
has attended
the hearing
of the court
application.

Dear [Insert name of debt counsellor]
[Insert name of client] has consulted our offices about their current debt
situation. We have advised them to consult you as we are not qualified as
debt counsellors and cannot provide the kind of service they require to
resolve their situation.
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Thank you.
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4.3.8

Debt counsellor fees

Debt counsellors charge fees for
their work, which is regulated
by the NCR. These fees are
updated on a regular basis.
See http://www.ncr.org.za/documents/debt%20counselling%20fee%20structure%20guideline.pdf.
The current debt counselling fees guideline as of 22 February 2018 are:

STEP

SERVICES

AMOUNT
(excluding VAT)

By when
should it be
paid?

1. Application
Fee

Completion and submission of Form R50.00 as per
16 (application form).
prescribed

Upfront and in full
by the consumer
and not the credit
provider.

2. Administration
Fee

R300.00 per
a) Consultation with consumer,
including explanation of process debt counsel- ling
and fee disclosure;
application.
b) Form 17.1 pro- cess;
c) Loading consumers on the Debt
Help System;
d) Rejection process as per form
17.2(a):
• notifying the consumer and
credit providers;
• updating the Debt Help
System;
• compliance with regulation 25.

Upfront and in full.

a) Drafting of the court
application; and
b) Attendance at court.

Payable in Month 1
after drafting and
submission of the
proposals.

For consumers
married in community
of property:
a) The fee is either
equal to the
amount pay- able
to the creditors or
a maximum fee of
R9000.00,
b) Whichever amount
is lesser.

Debt counsellors are
advised to negotiate
that the legal fee
be aligned to the
disposable in- come of
the consumer,
where possible

DEBT RELIEF MECHANISMS

Attending to the form 17.2(b)
process including, but not limited
to the following related services:
a) Proposal preparation;
b) Loading the plan on the
debt counsellor’s Payment
Distribution Agency profile;
c) Negotiating with credit
providers;
d) Submitting the final proposal;
e) Supplying debt counselling
documents to the attorney to
draft the court application;
f) Updating the Debt Help System;
g) Transferring the consumer;
h) Instructing the attorney to
draft the court application
or collating and filing NCT
application; and
i) Withdrawal by consumer (form
17.W process).

3.1
Restructuring Fee
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Organisation’s letterhead / name and address

3. Determination Fee
The fees under this item are aligned to the outcomes of the full assessment of the consumer’s
financial information and consists of the following:
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A consumer who has been declared over-indebted and placed
under debt counselling has three options available regarding
repayment of their debts. The options are:
First, the consumer can pay the agreed monthly amount
directly to the credit providers.
• In terms of the NCA, a consumer can do so after signing a
Form 16 when applying for a debt counsellor.. If the consumer
chooses to make direct payments, they should informed of
the following:
• They will remain responsible to make all payments as rearranged, in full and on time.
• The proofs of payment must be sent to the debt counsellor
on a monthly basis for record keeping and to enable aftercare
service, since a consumer cannot be under debt review
without a debt counsellor.
• The consequences of making short or late payments; for
example, the risk of termination by credit providers.
• Debt counselling fees are payable to a debt counsellor for
services rendered and this includes payment of aftercare
fees.
• For a debt counsellor to issue a clearance certificate, all after
care fees must be up to date.
• Where the debt counsellor has suspended provision of
service, a consumer must provide proof of settlement
letters from credit providers for a debt counsellor to issue a
clearance certificate.

What are Payment Distribution Agents?

A PDA is an entity that has
the mandate to collect funds
from consumers who are in the
debt counselling process and
distribute those funds to the
consumer’s credit providers.
A PDA must be registered with the NCR. PDAs are the foundation of success in the debt counselling process.
Once a debt rearrangement plan has been agreed to between a consumer and a service provider, or declared
a debt rearrangement plan in terms of a court or the NCT, the debt counsellor will appoint a PDA.
The PDA is responsible for the provision of monthly statements to consumers and payment schedules to
debt counsellors, employers and credit providers, as well as for attending to queries from the respective
parties. The monthly payments determined in the restructured order must be given to the PDA by the debt
counsellor.

4.3.11

Duties of a Payment Distribution Agency
To provide monthly statements to the debtor with the date on which
payments were received and the amount received for distribution.
To show the amounts which creditors received.
To show any undistributed funds.

Secondly, the consumer can make use of a debt counsellor
who will receive the monies on behalf of the consumer and
distribute such funds to credit providers in terms of debt
restructuring. If the consumer decides to make use of this
option, the debt counsellor must comply with the NCA and
must inform the NCR that they intend to receive and distribute
the consumer’s monthly payments to the credit providers
(regulation 11 of the NCA). However, for debt counsellors to
collect funds and effectively distribute funds to credit providers,
they should have well-established systems and procedures in
place.
Thirdly, the consumer can make use of a Payment Distribution
Agency (PDA) who will make the monthly payments to the
credit providers on behalf of the consumer.
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4.3.10

DEBT RELIEF MECHANISMS

What happens to monthly instalments (repayments)?

To safeguard a consumer’s funds.
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4.3.9

To show outstanding balances that should be in line with certificates
of balance from creditors, as it is likely to differ because creditors add
interest and fees.
To distribute the monthly payments received within 5 days of receipt.
All PDAs are required to belong to the Payment Distribution Agency
Association of South Africa (PDASA), which is currently the only
association for PDA’s.

There are currently only a few registered PDAs in South Africa. A list can be found on the NCR website.
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Distributed amount with each credit agreement in the
redistribution plan

R5

R100 - R200

R10

R201 – R500

R15

R500 and above

R3

For each additional statement

4.4.1

What is Debt Intervention and the effect thereof?

Although not yet enacted, debt intervention will be another a debt relief mechanism. It will help lowearning consumers, who don’t have access to the existing ways of dealing with debt, including filing for
insolvency and debt review, because they cannot afford it. This process will allow consumers to apply for
debt relief mechanisms, such as debt restructuring and scheduled repayment over a period of five years.
Alternatively, repayments could be suspended for up to two years, the debt (in whole or part) could be
cancelled, or the courts could reduce the interest charged.

Differences between administration order
and debt counselling

4.4.2

Who may apply for debt intervention?

To qualify for debt intervention, the applicant must meet the
following requirements:

There are several notable
differences between an
administration order and
debt counselling:

The applicant must be a natural person or persons who own a joint
estate.
The applicant must have accumulated debt not exceeding R50 000.

Administration Order

Debt Counselling

Debt amount

The amount of debt differs. An
administration order has
a limit of R 50 000.

No limit on the amount of the debt.

Fees charged

Administration fees are normally more
than those of a debt counsellor.

Fees are less than being under
administration.

Consumer

An administration order focuses on
consumers with small debts, but with
financial difficulties.

Debt counselling focuses on consumers
with assets and large debts.

Once an administration or- der has
been granted against a judgment
debtor, they are blacklisted with the
national credit bureau.

In terms of debt counselling the
consumer will only be flagged at the
credit bureau and will be cleared after
a clearance certificate is issued by the
debt counsellor upon completion of their
repayments towards all their creditors.

Credit bureau
status

The debt must be the result of an unsecured credit agreement (long or
short term) or belong to unsecured credit facilities.
The applicant must receive no income. If they do however have some
income (regardless of the source, frequency, or regularity), the gross
amount may not exceed an average of R7500 a month for the preceding
six months.
The applicant must not be under sequestration or subject to an
administration order.

______________________________________

DEBT RELIEF MECHANISMS

Amount
(inclusive of VAT)
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4.4 Debt intervention

Payment Distribution Agency fees

______________________________________
_______________________________________
________________________________________________
________________________________________________

Debt
restructuring

Neither debt review nor
administration orders provide for
discharge of a debt. They provide
for debt re-structuring that will
eventually satisfy the creditor’s claims.

Neither debt review nor administration
orders provide for a discharge of debt.
They provide for debt restructuring
that will eventually satisfy the creditor’s
claims.

________________________________________________
________________________________________________
________________________________________________
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Once the applicant has submitted
their application to the NCR, the
NCR must provide the applicant with
counselling on financial literacy and/
or access to training to improve the
applicant’s financial literacy.

4.5.1

Definitions and processes

Debt Relief Definition
Mechanisms

Empowering
Legislation

Negotiation

Reaching out to creditors
to try and reach an
agreement to settle the
debt owed by the client.

N/A

Contact creditors directly:
1. Negotiate a settlement
plan where your client pays
a specific amount each
month to pay off the debt.
2. Alternatively, if your client
can pay a lump sum, make
an offer to the creditor to
pay off the debt, even if it
is less than the initial debt.
They might be willing to
write off the debt.

Administration
Orders

An administration order
is where the court will
appoint an administrator
to collect a money from
your client each month to
pay the debts as stated in
the order.

Magistrate’s
Court Act 32
of 1944 [Section
74—74W]

Court application in the
magistrate court where the
client resides.

Debt Review

Debt review is a form
of debt rehabilitation
whereby your client’s
debts will be restructured
to settle their debts.

National Credit
Act 34 of 2005
[Section 86]

Court application in the
magistrate court where the
client resides.

Debt
Intervention

Debt intervention is a
similar process to debt
review, but focused on
low-income- earning
consumers who are
unable to access the debt
review process or existing
insolvency measures.

National Credit
Amendment Bill
2017—the bill was
signed into law
in 2019 [Section
86A which
has not yet
commenced]

First, apply to the National
Credit Regulator who carry out
an investigation.
Secondly, if the client qualifies
for the debt intervention, the
National Credit Regulator
must make a recommendation
to the Tribunal for the debt
intervention to be granted.

Voluntary
Sequestration

Voluntary sequestration a
process where your client
applies to be declared
bankrupt. This is where
your client’s liabilities
exceed their assets and
they are unable to meet
their financial obligations.

Insolvency Act 24
of 1936

Sequestration requires an
application to the High Court.

The NCR will assess the application and make
one of the following determinations regarding the
applicants’ indebtedness:
The debt intervention applicant does not qualify for debt intervention
and the NCR must reject the application. If the application is rejected, the
applicant may approach the Magistrate Court directly and request that
the court make an order re-arranging his or her debt.
The applicant does not qualify for debt intervention, but is having, or will
have, difficulty satisfying their obligations under the credit agreement
in a timely manner. In this instance the credit provider and applicant
are encouraged voluntarily to enter into a debt rearrangement or
restructuring agreement.
That one or more of the agreements that formed part of the application
constitutes reckless lending, an unlawful credit agreement, or an
agreement resulting from prohibited conduct. The NCR will refer the
agreement to the NCT for an appropriate declaration.
The applicant qualifies for debt intervention and their obligations can be
rearranged and satisfied within a period of 5 years, or such a period as
prescribed by the NCA .
The applicant qualifies for debt intervention, but their assets and income
are insufficient to allow for the obligations as set out in their application
to be re-arranged during a 5-year period.
Reject the application, in which instance the applicant may approach the
magistrate court directly.
If the NCR finds that the applicant does qualify for debt intervention,
they will make a recommendation, subject to acceptance by the credit
provider.

Process

DEBT RELIEF MECHANISMS

The application process and
determinations made by the NCR
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4.4.3

4.5	A brief summary of the debt relief mechanisms

Remember that the above section on debt intervention has not yet come into effect.

60

61

DEBT RELIEF MECHANISMS

The pros and cons of debt relief mechanisms

Debt Relief Advantages
Mechanisms
Negotiation

Administration
Orders

Disadvantages

No court process
involved.

No legal protection.

Direct arrangement
between creditor
and debtor. No
extra costs involved.

Creditor has
discretion to decide
whether to negotiate

Legal protection:
creditors can’t
institute court
proceedings against
client and any
court proceedings
regarding the debts
are placed on hold.

Informal process.

There is a legal
fee and an
administration fee

Limits & Requirements
Your client must be unable to meet
their financial requirements and be
able to prove it.

The client’s debt must be less than
R 50 000.00.

Administrators only
have an obligation to
pay creditors every
three months.
Extra fees are charged
for the administration
of the debt.
The process can be
easily abused.
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4.5.2

Barred from receiving
any further credit.
Debt Review

Client has legal
protection.

Barred from receiving
any further credit.

Client can start
over once debt is
finalised.

Will be listed at the
credit bureau and
creditors will be
informed.

Can rely on the
experience of the
debt counsellor.
Debt
Intervention

Easy for low-income
-earners to apply.

Court application in the magistrate
court where the client resides.

It will be costly and
the process can be
abused.
Creditors are
informed.

Your client must have
accumulated debt of not more
than R50 000;
The debt must have arisen from
unsecured credit agreements,
unsecured short-term credit
transactions and/or unsecured
credit facilities;
Your client must receive no income,
or if they do receive an income, the
gross income may not exceed an
average of R7 500 a month for the
preceding six months.

Legal actions
against client are
placed on hold.
Once your
client’s estate is
rehabilitated, all
debts against
the estate are
discharged.

Client will be
blacklisted and lose
their credit-worthy
status.
The client may be
prohibited from
certain professional
bodies and unable
to work in certain
professions until they
are rehabilitated.
It is an expensive
legal process.
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The debtor must be factually
insolvent and thus unable to pay
the debt.
The debtor’s liabilities must far
exceed their as- sets.
They must have enough assets to
ensure the sale thereof will provide
for sufficient minimum benefit to
the creditors.
The debtor must have an income.

CHAPTER 5

Voluntary
Sequestration

Legal
Proceedings
63

The period before
a debt or claim is
extinguished

Description of a debt or claim

30 Years

•
•

Debt secured by a mortgage bond.
Debt in respect of a judgment delivered by a court.

6 years

•

Debt relating to a negotiable instrument (for example, a cheque or
promissory note).

3 years

•

Debt arising from a delict or contract, or any other liability

30 years

•

A person shall become the owner of a thing such as a piece of land, after
possession for an uninterrupted period of 30 years.

The aim in a civil claim is for the plaintiff to prove to the court that their case is ‘more likely’ than the
case made by the defendant. They must prove this on a ‘balance of probabilities’. This is different from
a criminal case where the case has to be proved ‘beyond reasonable doubt’. Civil claims involving debt
are mostly heard in a Magistrate’s Court. Both parties may use the services of a lawyer to draw up court
papers for them and to represent them. However, the defendant may choose to represent themselves
in order to reduce expenses. The clerk of the court may assist the consumer with filling in the notice of
intention to defend, and may even refer the consumer to the law clinic nearby or legal aid offices for free
legal representation. In the case of a dispute about a debt, a debt counsellor can appear on a consumer’s
behalf on some matters, but a paralegal does not have this right.

Owner or driver
identified: 3 years
5 years

•

A claim for compensation in respect of loss or damage (bodily injury)
from the driving of a motor vehicle must be lodged with the Road
Accident Fund within three years from the date on which the accident
occurred.

•

Once a claim has been lodged, a summons must be issued within five
years from the date on which the accident occurred.

•

After the lodgement of a claim with the Road Accident Fund, a summons
may not be served before the expiry of 120 days.

5.1

12 months

•

Claims for compensation for injuries sustained during employment will
lapse if the accident is not reported to the employer within 12 months
from the date of the accident occurring.

12 months

•

A claim for a contribution from the joint wrongdoer (in terms of the
Apportionment of Damages Act) must be made within 12 months after a
judgment was granted in respect of damages.

3 months

•

Notice of a claim against an Attorney for theft should be given to the
Legal Practice Council or Fidelity Fund within three months after a
person became aware of this theft.

The party making the claim is the plaintiff. The plaintiff is the
person or organisation making a claim against some- one - in
this case to get the money owed to them. The party who is
being claimed from – that is, being ‘sued’ – is called the
defendant. In a civil claim related to debt and credit, the party who
has lent money to another party (the credit provider/plaintiff) claims what is owed to them from the person
who borrowed the money and who has not paid it back as agreed (the consumer/defendant).

5.1.1

Pre-Litigation Issues
Prescription

The credit provider will lose the right to make a claim against your client if they wait too long. This limited
period of time in which they must claim their money is called the prescription period. The prescription period
is the time in which a claim must be made – after which the right to claim falls away, and the credit provider
can no longer go to court to try to get their money back. In terms of section 12(1) of the Prescription Act, a
prescription period starts to run as soon as a debt is due and payable to the credit provider. A debt incurred
in terms of a loan agreement that has an acceleration clause only becomes enforceable where the creditor has
made a decision to cancel the agreement and claim the full amount, and prescription accordingly starts to run
upon the decision being made. It should be mentioned that where a debtor (or consumer) wilfully prevents
the credit provider from knowing the existence of a debt, prescription does not start to run, until such time as
the credit provider becomes aware of the existence of a debt (section 12(2) of the Prescription Act). The credit
provider must also be aware of the identity of the debtor and any facts arising from the debt. (section 12(3) of
the Prescription Act).
The running of prescription is interrupted and then suspended by an express or implied acknowledgement of the
debt by the debtor (section 14 of the Prescription Act). Therefore, before your client signs an acknowledgement
of debt (a document saying that they agree they owe the money), it is important that they check the period
in which this money could be claimed from them. In this regard, section 11 of the Prescription Act sets out the
time after which a specific type of debt prescribes. If the debt has ‘prescribed,’ they will not have to pay it. But
by signing the acknowledgement of debt they make the debt ‘live’ again.
Another way in which prescription is suspended is when the debtor pays (in part) the debt due and payable
to the creditor provider (sections 10(3) and 14(1) of the Prescription Act read together). Prescription is
also interrupted and then suspended where the credit provider serves the debtor with summons to claim
payment of the debt due and payable to them (section 15 of the Prescription Act). Note that it is the
serving of summons on the debtor by the sheriff of the court, and not issuing thereof or serving a default
notice under section 129 of the NCA, that will suspend the running of prescription. A prescription period
ends after the lapse of a specific prescription time of the debt (section 10(1) of the Prescription Act).
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Non-state claims

Owner or driver not
identified (“Hit
and Run”):
2 years
5 Years
120 days

LEGAL PROCEEDINGS

Legal proceedings involving debt
are always civil claims (rather than
criminal ones). The two sides in a civil
claim are called ‘parties’.

The tables below provides a summary of different
prescription periods and distinguishes between nonstate claims and state claims.
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Introduction

State claims
The period before
a debt or claim is
extinguished

Description of a debt or claim

30 Years

•
•
•

Debt in respect of tax or levies under any law.
Debt owed to the state for profits in respect of the right to mine
substances (such as minerals).

15 years

•

A debt owed to the state for money loaned or a sale or lease of land, by
the state to the debtor.

3 years

•

Debt against state organs arising from delict or contract, or any other liability.

6 Months

•

Notice of intended legal proceedings against the State must be served on the
sState oOrgan within six months from the date on which the debt became due.

30 Days

•

No summons may be served on the state within 30 days after service of
the Notice of intended legal proceedings.
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Jurisdiction

The term jurisdiction refers to the
authority or the competency of a
particular court to hear a matter that
has been brought before it and to grant
relief in respect of that matter.
The Magistrates’ Court will have jurisdiction if
one of the following factors are present:
The consumer must live or work or carry on business within the area of
the Magistrates’ Court.
The whole cause of action arose within the area of the Magistrates’ Court
(as a result of the conclusion, performance and breach of the credit
agreement). A cause of action means a set of facts that gives a credit
provider the right to institute a claim against a debtor or consumer. For
example, it may be that a credit agreement was concluded and that the
consumer is liable due to their breach of that agreement. The cause of
action arises in the area of the court if all the facts have occurred within
the area of the Magistrates’ Court.
In University of Stellenbosch Legal Aid Clinic and Others v Minister of Justice and Correctional Services
and Others, an application for confirmation of an order of invalidity was made to the Western Cape
Division of the High Court. The High Court declared that certain specified words in section 65J(2) of the
MCA were inconsistent with the Constitution and invalid to the extent that they fail to provide for judicial
oversight over the issuing of an emoluments attachment order, against a judgment debtor. An emolument
attachment order has the effect of an amount of money being deducted from a debtor’s salary each
month, by the employer, and paid to the creditor. The court further granted a declaration to the effect
that section 45 of the MCA does not permit a debtor to consent to the jurisdiction of a Magistrates’ Court
other than that in which that debtor resides or is employed. The applicants appealed to the Constitutional
Court against certain parts of that order. The Constitutional Court held that the provisions of NCA trump
section 45 of the MCA relating to consent to jurisdiction. This had the effect that a consumer under a
credit agreement cannot validly consent to jurisdiction of the Magistrates’ Court other than the one having
jurisdiction where the consumer resides or works.
If the plaintiff has instituted proceedings in a court that lacks jurisdiction (meaning that the consumer
does not live, work or carry on business within the area of jurisdiction of the court, or that the cause of
action did not arise within the jurisdiction of the court) then the court must refuse to hear the matter and
dismiss it. The court may also order the plaintiff to pay the defendant’s wasted costs. In addition, the claim
may have prescribed between the time it is instituted in the incorrect court and the time that the correct
court with jurisdiction is approached.
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In terms of section 130(1) of the NCA, a credit provider may begin legal proceedings against your client
only if 10 working days have passed since delivery of a written notice, and once your client has been
in default for at least 20 working days. The credit provider may not begin legal proceedings whilst
your client is working with a debt counsellor, alternative dispute resolution agent, the court, or any
of the institutions set up under the NCA. The written notice referred to above must be delivered to
the consumer by registered mail or delivered to an adult person at the place chosen by the consumer
(section 129(5) of the NCA). Refer to Appendix L for further reading regarding the proper service of a
notice in terms of section 129 of the NCA.

Once the written notice or letter of demand is
delivered, the credit provider can either:
Ask the consumer to offer to consent to judgment. A consent to judgment
is a legal document that the client may sign confirming that their owe the
amount claimed. If a consumer signs a consent to judgment, they have
agreed that the credit provider can take them to court if they do not pay
their instalments. They will also have to pay all the credit provider’s legal
costs; or
Issue a summons. A summons to court is an order that you must go to court.

5.3	What preparations can be done?
Before deciding to go to court, the consumer/defendant (your client) must decide if they agree with the
claim against them. If so, they should attempt to arrange for payment with the credit provider to avoid
going to court. However, if it is too late, they must simply go to court if they have a valid and legal defence.

If your client disagrees with the claim being made against
them, they can defend the claim with the following:

LEGAL PROCEEDINGS

5.1.2

5.2	The Start of Legal Proceedings
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The client may raise a defence of prescription in the pleadings (section 17 of the Prescription Act). In this
instance, the client will say that the debt has already pre- scribed (in terms of section 11 of the Prescription
Act), and is therefore cancelled (in terms of section 10 of the Prescription Act). This position would mean that
the credit provider cannot sell, continue to collect payment on, or reactivate a prescribed debt in terms of a
credit agreement regulated by the NCA (section 126B of the NCA). The credit provider cannot undertake any
legal action for the enforcement of the debt against your client. It should however be noted that where the
client admits liability and/or offers payment of a prescribed debt, not knowing that it has prescribed, such an
action will suspend the running of prescription and be taken as due performance under section 10(3) of the
Prescription Act. In the case where the credit provider has issued a notice of debt enforcement in terms of
section 129(1)(a) of the NCA, the client cannot rely on the defence of prescription if they did not inform the
credit provider of their change of address in terms of section 96 of the NCA.

Prescription (see Paragraph 4.1.1 above).
Lack of jurisdiction (see Paragraph 4.1.2 above).
Lack of merits: the client may point out that they do not think they owe
anything at all. This might be because they have already paid.
Overpayment of the debt: this is applicable where your client has paid more
than he/she was supposed to, and is entitled to claim back the extra money.
Amount of claim: the client may state that they agree that they owe the
debt, but they think that the amount being claimed is wrong/ miscalculated.
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On receipt of the summons, your client should make a copy of the notice
of intention to defend attached to the summons, complete and sign it, then
deliver the original of the signed notice to the court at which summons was
issued. Also deliver a copy to the credit provider (plaintiff) or their attorney.
The clerk of the court or a paralegal can assist with this process, but only the
consumer or an attorney can sign this document. The client must deliver the
notice to the plaintiff or court within 10 days of receipt of the summons.
Once the notice of intention to defend has been filed in court and delivered
to the plaintiff, your client needs to collect all the evidence that can
prove their defence – which would include the original contract and any
statements or proofs of payment, correspondence, etc.
Within 20 days from the date of delivery of the notice of intention to defend
to the plaintiff, the consumer needs to draft and sign a statement (plea)
which sets out the defence on which they rely. This statement needs to
answer clearly every allegation made by the plaintiff in its particulars of
claim (which will be attached to the summons). It must state all the facts on
which the consumer will rely in court. When the credit provider reads the
plea, the consumer’s defence must be clear.

Get assistance – from a paralegal, debt counsellor or attorney.
•

A paralegal can help a defendant with this preparation, and will do so for free, but can only assist to a
limited extent. For instance, they can help to draw up the statement, but then it must be signed by the
consumer who is being sued or an attorney. A paralegal cannot represent the client in court.

•

A debt counsellor can also be approached in order to conduct the over indebtedness assessment and
make recommendations to the court. There is a fee, but this can be subsidised if the consumer cannot
afford to pay (see ‘Chapter 4: Debt relief mechanisms’).

•

An attorney can assist the consumer by drafting the notice of intention to defend, as well the plea that
will set out the defence, and signing them. How- ever, as mentioned above, obtaining the services of a
lawyer can be expensive. If your client qualifies for legal aid, give them contact details of a law clinic or
of a lawyer who may work for reduced fees.

If your client chooses to consult with a law clinic, they must satisfy the law clinic’s means test. A clinician
ordinarily completes the means test before the actual consultation with your client is done. This test is
undertaken to establish whether the client qualifies for free legal assistance. Your client must take a three
months’ payment advice and/or bank statements to the consultation. In the absence of payment advice
or bank statements, the client may bring with them a SASSA card. If the client is unemployed and has no
income, they must depose to an affidavit and bring it to the clinic. The means test involves details about
the client’s income and assets. For example, the client will be asked whether they receive a salary/wage,
allowances, subsidies, maintenance, any other income, or owns any assets. After the total monthly income of
the client is added up, a rebate of R8 000 (in the case of a spouse/partner) or R7 400 (in the case of a single
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This means test is based on Legal Aid South Africa’s currently updated amounts.

(This guide does not address the process of defending a case
in court any further than this. This is not because it is not
important – but rather because there is a limited role that can
be played by paralegals for whom this guide has been written.)

LEGAL PROCEEDINGS

If your client has a defence to the creditor’s
claim, they should do the following:

person) will be subtracted from the total income. If, after the rebate is subtracted from the client’s income
and the balance obtained is positive, the client will not qualify for legal aid. Where the total income exceeds
the remaining balance by R1 500 or less, the attorney responsible may offer the client free legal assistance.

5.4 Consent to judgment
The first step in legal actions that involve credit agreements is the receipt of a letter of demand. The letter
of demand is a document, which will specify to your client that they have breached the terms of their
agreement with the credit provider. This document will further specify the amount that is owed by your
client, and by when that amount should be paid (section 129 of the NCA).
After receiving the letter of demand, your client may offer the credit provider a ‘consent to judgment’. This
is a legal document that the client may sign admit ting that he/she owes the amount claimed in the letter
of demand. By signing the acknowledgement of debt, they also accept that a judgment (court order)
will be given against them. This is to ensure that your client makes the necessary payments by specified
times. If the credit provider accepts the offer, they shall advise the client of the acceptance in writing. The
advantage of accepting a consent to judgment is that expensive legal proceeding s are avoided.
If your client has signed a consent to judgment, use ‘Checklist 2: The consent to judgment and the summons’,
to check whether proper procedures were followed, and to advise your client on how to respond.

If your client signs a consent to judgment,
it means that they admit that they have
defaulted, and they may either:
Agree to take responsibility to pay the amount they owe in instalments or
otherwise. If they do not do this, they accept that the credit provider may
apply for a judgment and court order against them to ensure the payments
without further notice to client (section 57 of the MCA); or
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If any of these circumstances apply to your client, they may successfully defend their case. Help your client
to determine whether they have a suitable defence with respect to the debt. If you think the credit provider
was wrong in some way and should not have started any legal proceedings for the enforcement of the debt,
advise your client to get a lawyer to represent them. Caution your client that lawyers are expensive and so
that they should try, as far as reasonably practicable, to resolve the matter outside of court.

Agree that a judgment should be granted in favour of the credit provider for
the amount that the client has consented to and for payments in instalments
or otherwise (section 58 of the MCA).
A consent to judgment must be done under the heading of the court that has jurisdiction over the defendant.
There is no problem with your client signing a consent to judgment if they are definitely in default. In this
case, it may be a cheaper option for them as it will avoid expensive legal processes. However, if your client
believes they have not defaulted (for example, if your client feels there has been a mistake on the account),
they should not sign the consent to judgment.
The client will make the offer to consent to judgment after they have received the letter of demand or after
being served with a summons. If the client chooses to sign the consent to judgment, then the credit provider
(plaintiff) will be entitled to make an application to court for judgment and order for payment in terms of the
consent to judgment without further notice to the defendant.
Once the default judgment has been awarded, the credit provider may proceed with execution (see ‘Chapter
2: Diagram of legal process’).
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If your client ignores the written notice or letter of demand, the sheriff of the court is likely to come to their
home or work to serve a summons to appear in court. A summons must be in the prescribed form. It must
be date-stamped and signed by the clerk of the court, who will allocate case number that is reflected on
the summons. It must also be signed by the plaintiff or their attorney. The summons will tell the client that
they have 10 days to inform the court and the plaintiff if they wish to defend the case. The client does so
by providing a notice of intention to defend, if they have a defence on the merits. If your client has been
served with a summons, use ‘Checklist 2: The consent to judgment and the summons’ to see whether proper
procedures were followed, and to advise your client how to respond.
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You should advise your client never to ignore a summons. If they fail to respond, the credit provider may
apply for a default judgment.

If your client gets a summons, they have
10 court days to respond by:
Making arrangements with the credit provider to pay the money they owe;
Consulting an attorney; or
Informing the court that they intend to defend themselves. They start this
process by completing the notice of intention to defend (found at the back
of the summons) and returning it to the court.

Once a summons has been issued, your client may no longer apply for a debt review.

By trying to address the problem early,
your client has a better chance of the credit
provider agreeing to re-structure their debt
in a way that is manageable. They may also
avoid getting a bad credit record.

5.6 Court Orders
If the court decides that your client does owe the money, either by default or because your client consents
to an order, it will lead to a court order being granted against them. The order will set out how the credit
provider will get their money from your client. This could include repossession of goods, an emolument
attachment order or a garnishee order – all of which are explained in this chapter.

Default Judgment

If the consumer ignores a summons to appear in court, then a default judgment will be given against them
and your client will be ordered to pay the money owing, including interest and legal costs. This could include
the sheriff’s and the attorney’s fees. Default judgment will be entered when the consumer has failed to
deliver their notice of intention to defend within 10 days of receiving summons, or if after delivering their
notice to defend, the consumer fails to provide a plea. Default judgment may not be entered if the written
notice to your client was served by registered post, unless there is an acknowledgement of receipt.

5.6.2

Being placed ‘under administration orders’

LEGAL PROCEEDINGS

5.5	Summons to Court

5.6.1		

See ‘Chapter 4: Debt relief mechanisms’ for more detail.

5.6.3

Garnishee Order

In terms of section 72 of the MCA, a creditor can request the court to order the attachment of a judgment debt
directly from a debtor of their debt. In other words, the court will order a third party (called a “garnishee”)
who owes the consumer (debtor) money, to pay it to the credit provider (creditor), instead of the consumer.
Payment by the garnishee to the creditor will then absolve the garnishee from their corresponding
responsibility to the debtor. The credit provider needs to bring an application to court of the district where
the garnishee (against whom the order is sought) is resident, carries on business or is employed. For example,
Zinhle (the third party) owes Thando (the debtor) R200 for cleaning her flat. Thando borrowed R200 from
Ntombi (the creditor) to buy food. Thando failed to pay Ntombi the R200. Ntombi approached the court to
claim back the money she is owed. Instead of Thando receiving her payment for cleaning Zinhle’s flat, Zinhle
will pay Ntombi to settle Thando’s debt.

Upon receipt of the application for
garnishee order, the garnishee can
oppose the application by relying on the
following defences:
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This allows the credit provider to claim some of your client’s property, so they can sell it to get the money
they are owed. This is done through the court issuing a warrant of execution. Your client will additionally
have to pay interest on the money owed, as well as legal costs. This would be a bad choice if your client
believes that the credit provider has based their claim on the wrong facts, and signing a default judgment
does not give them a chance to address this. Your client can end up having their property taken and sold
even though they believe they do not owe the money or the specific amount of money being claimed.

Dispute indebtedness to the consumer;
They have a ‘set-off’ against the consumer;
The debt being attached belongs to someone else;
The debt against the consumer has been satisfied.

Debtors can also dispute garnishee orders if they are able to show that they will lack sufficient means to
maintain themselves and those dependent upon them after satisfaction of the garnishee order. Garnishee
orders are rarely used in practice, but a specific form thereof, known as emolument attachment orders, are
quite common.

If your client is given a court order, use ‘Checklist 3: Court orders’, to ensure that all processes were
correctly followed and that the court order made against your client is valid. If the officials did not follow
any of the processes correctly, you should query this directly with the court or one of the institutions listed
in Appendix C.
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An EAO is a specific form of a garnishee order that allows the credit provider to attach part of the salary or
wages of the consumer (debtor) while it is still in the hands of the debtor’s employer (garnishee). This allows
the credit provider to be paid directly by the employer of the consumer. This order must be issued from the
court of the district in which the consumer resides, carries on business or is employed.
Until 2015, EAOs were notoriously abused by unscrupulous credit providers. During 2015 and 2016, the
University of Stellenbosch Law Clinic secured judgments from the Cape High Court (University of Stellenbosch
Legal Aid Clinic v Minister of Justice [2015] 3 All SA 644 (WCC)) and Constitutional Court (University of
Stellenbosch Legal Aid Clinic v Minister of Justice and Correctional Services; Association of Debt Recovery
Agents NPC v University of Stellenbosch Legal Aid Clinic; Mavava Trading 279 (Pty) Ltd v University of
Stellenbosch Legal Aid Clinic 2016 (12) BCLR 1535 (CC)), which led to significant amendments in the MCA
sections regulating the EAO landscape.
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For the facts of the case, see case study below: ‘Emolument
Attachment Orders’). The current situation is as follows:
The total amount of instalments that can be paid by the consumer in terms of one or more emolument
attachment order(s) should not exceed 25% of the consumer’s gross monthly salary. Emolument attachment
orders may only be issued if authorised by a court, after the court has considered all the circumstances
around the debt and is satisfied that it is in order for the EAO to be issued. Before authorising the EAO the
court must therefore determine if the amount is appropriate, especially in light of the 25% restriction.
The consumer, or their employer, has 10 days after receiving a notice seeking the emolument attachment
order to respond by filing a notice of intention to oppose. The notice of intention to oppose must stipulate
the grounds that the consumer or employer is relying on to oppose. The consumer or employer can oppose
the order on the following grounds:
•
•
•
•
•
•
•

The EAO should have been served on the debtor and garnishee by the sheriff of the court.
The EAO must have been signed by the creditor or the creditor’s attorney and contain their contact
details and an address within 15 kilometres of the court.
The EAO must contain a case number and it must have been issued by the district court in which the
employee (debtor) works or lives.
The EAO must contain the signature and court stamp of the Clerk of the Court.
On its own, the EAO, or together with any other EAOs, may not deduct more than 25% from the
employee’s gross salary. Any amount over 25% is illegal.
The EAO must be based on a meritorious judgment and the amounts claimed must not be erroneous
or illegal.
More than 25% of the consumer’s monthly salary is already committed to other EAOs and there will not
be enough money left for the consumer’s maintenance.

If all of the above is in order, you should immediately engage with
the debtor as follows:
•

Verify the EAO’s existence at the court where it was issued.

•

Should the debtor deny that they owe the debt, or disagree with the amount owed, or the size of the
monthly deduction, advise them to seek legal help through an attorney or the court.

•

If the EAO was issued after 8 July 2015, establish whether the employee appeared in court for a financial
enquiry. If not, the EAO is illegal and the employee should approach the court and request that the EAO
be set aside.

•

Advise the debtor that they must monitor the payment and the arrear balance. The debtor is entitled to
request a quarterly statement from the creditor at no charge.

It is important to note that any existing EAO can be set aside, suspended or amended on good cause
shown. For example, if the employee is unable to support themselves or dependants as a result of an EAO.
The employer may charge, from the credit provider, an admin fee of 5% of all amounts deducted from their
employee’s salary.
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5.6.5

Rescission of Judgment

This is the application that is made to the court to change or set aside the judgment that was granted
against your client. This application must be brought before the court within 20 days from the date your
client found out about the judgment. The consumer is presumed to have knowledge of the judgment 10 days
after the date it was a granted unless the consumer is able to prove otherwise
(rule 49 of the Magistrates’ Court Rules).

The court will grant the application
for rescission if one of the following
grounds exists:
•
•
•

Judgment was granted erroneously and in the absence of your client.
Judgment is void or obtained by fraud or mistake that is common to
all the parties.
Judgment does not reflect the intention of the judicial officer pronouncing it (patent error).

An application for setting aside the judgment must be brought within 20 days from the date your client
gained knowledge of the judgment. However, if your client is relying on the ground of voidness, or fraud, or
mistake, then the application may be brought within one year. The court will only allow this application if
your client is able to provide good reasons for the application.

Rescission can be done in
the following ways:
By consent
This is where a default judgment is set aside on the
basis that the plaintiff has agreed to it in writing. This
agreement must be set out in an affidavit by the plaintiff. The affidavit must
state that the judgment debt, the interest and the costs have been paid
in full by the consumer and that they agree to the rescission of judgment
(section 36(2) of the MCA).

LEGAL PROCEEDINGS

Emolument attachment order (EAO)
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By payment of the debt
This application will be made by the consumer where the judgment debt,
the interest and the costs have been paid in full by the consumer. In this
case, the consumer need not obtain the permission of the plaintiff. For this
application to be successful, the consumer must prove to the satisfaction
of the court that the judgment debt and its related costs have been paid
in full by providing reasonable proof. The consumer also needs to prove
that the copy of the application was served on the creditor (section 36(3)
of the MCA). The consumer may choose to use this option when the credit
provider is refusing to sign an affidavit to agree to rescission after payment
has been made in full.
If the application is brought too late, your client will need to ask the court
for condonation. This is an application requesting the court to hear the
matter despite being late in bringing it before the court.
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If there is a judgment against a consumer and they have no money to pay the debt (including interest and
other costs), or they are not willing to pay the judgment debt, then a warrant of execution can be issued by
the court. This is the order that allows the sheriff of the court to visit the consumer’s home to attach and sell,
by public sale, enough of the consumer’s assets to satisfy the judgment debt plus the costs of the execution
process. A warrant of execution may only be issued by the court judgment against the consumer has been
obtained. The attachment is valid for a period of four months, unless it is suspended by court. However, the
date of sale should be at least 15 days from the date of attachment.
When the assets are sold to pay the creditor, they are often sold at a lower price than they are worth.
However, the court can instruct the sheriff to subject the sale to a reserve price. The consumer will still be
responsible for paying any money that is still owed. If they do not have enough assets to sell to pay the debt
in full, the credit provider can ask the court to look at the consumer’s financial position and instruct them to
pay a certain amount each month (including having this taken off their salary). If there is money left after all
the debts and fees have been paid, this will be given back to the consumer.

The following property is excluded from attachment and
execution (section 67 of the MCA):
1

The necessary beds, bedding and clothing of the execution debtor or
his family.

2

The necessary furniture (other than beds) and the household utensils
insofar as they do not exceed in value the sum of R2000.

3

Stock, tools and agricultural implements of a farmer, insofar as they do
not exceed in value the sum of R2000.

4

The supply of food and drink in the house sufficient for the needs of
such debt- or and his family during the month.

5

Tools and implements of trade, in so far as they do not exceed in value
the sum of R2000.

6

Professional books, documents or instruments necessarily used by such
debtor and his profession, in so far as they do not exceed in value the
sum of R2000.

7

Such arms and ammunition as such debtor is required by law, regulation
or disciplinary order to have in his possession as part of his equipment.

The sheriff will request that the third party submit an affidavit to the sheriff
within 10 days from the date of the claim. Such affidavit must set out the nature
and grounds of the claimant’s claim and supporting evidence.
Within 15 days after the date of the claim, the sheriff must notify the execution
creditor (credit provider) of the claim and forward the affidavit of the third party to them. The sheriff must also forward the affidavit to the consumer whose
property was attached.
Within 10 days of receipt of the claim and the affidavit, the execution creditor
must inform the sheriff whether they accept or reject the claim. If the claim has
been accepted, then the property may be released from attachment by the
sheriff, to the third party.

LEGAL PROCEEDINGS

Warrant of Execution

If the claim has been rejected, within 10 days from the date of the notice of
such rejection, the sheriff must issue an interpleader summons calling upon the
claimant (third party) and the execution creditor to appear
in court so that the matter can be decided upon.

The court may make any order that
it considers fit, including an order
regarding the additional expenses
of execution due to the claim and
for payments of costs either by the
applicant (third party) or sheriff.

To avoid execution, the consumer needs to settle the judgment debt in full, including all related costs. If
the consumer has a valid defence for the judgment debt, they must make an application for rescission of
judgment and further request that the court stay the execution proceedings. The sheriff is authorised to
attach the property that belongs to the judgment debtor. The sheriff cannot normally proceed to attach the
immovable property of the consumer without trying to attach the movables first. Immovable property will
only be attached if the sale of the movables will not raise enough funds to pay the judgment debt in full, and
the court has declared it specially executable. If the consumer is unable to satisfy a judgment debt in full at
once but is able to pay in instalments, or if the consumer consents to a garnishee order being made against
them, the consumer may make an application to court for suspension of the execution of the order, wholly
or in part (section 73 of the MCA).
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5.6.6

______________________________________
In exceptional circumstances the court may increase the amount of R2000 and set any conditions it considers
fit for attachment or exclusion.
A third party is allowed to lodge a claim with the sheriff when their assets have been attached or sold
together with those of the consumer. After the third party has made their claim to the asset or proceeds of
the asset held by the sheriff, the following should happen.

______________________________________
_______________________________________
________________________________________________
________________________________________________
________________________________________________
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Mr. Mbuli’s goods are repossessed

The sheriff:
Must identify themselves officially.
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Case studY

Must have a valid warrant of execution.
Must exhibit the original warrant of execution and hand
a copy of the warrantto the consumer, or leave it on the premises.
May use force to gain access to a property if the consumer is refusing the
sheriff access, or if the consumer is not present.
May take any money and documents found in the property immediately.
However, he needs to record everything he has taken on the inventory list.
Is the only one permitted to remove possessions in terms of the warrant of
execution.

If the sheriff, when attaching property, defaults on any of the prescribed formalities, the attachment will be
defective and unenforceable and any sale in execution that follows the defective attachment will be illegal.
If the property of the consumer was attached in terms of a defective procedure by the sheriff, then the
aggrieved consumer should be advised to seek legal advice on how to reclaim their belongings. If the sheriff
has behaved incorrectly, they can be reported to the Board of Sheriffs (see Appendix C for contact details).

5.6.7
		

Financial enquiry in terms of
section 65 of the MCA

Once the judgment has been given but before the consumer has been given notice for financial inquiry, the
consumer can make a written offer to pay the judgment debt in instalments or otherwise (section 65 of the
MCA). If this offer is accepted by the plaintiff, then it can be made a court order.
If the judgment debt remains unpaid for a period of 10 days from date of judgment, the plaintiff may apply
for a financial inquiry of the consumer. This is a procedure to enquire into the financial position of the
consumer who has failed to satisfy the judgment debt and enables the court to make an order that it deems
fit. The consumer will receive a notice calling upon them to appear in court on a specified date for the court
to inquire into their financial position.

LEGAL PROCEEDINGS

During the second visit the sheriff will take physically take the assets. First the sheriff will take things that
are easy to move (like furniture and appliances). Thereafter, they are allowed to take possession of the
consumer’s house or even the land they own. The sheriff is however permitted to take possessions on the
first visit if, at the time of issue of warrant of execution, the clerk of the court endorses the warrant with
permission for immediate removal. For this to be possible, the execution creditor or their attorney should
motivate and satisfy the clerk of the court regarding their desire to remove property immediately. The sheriff
can be instructed by the execution creditor in writing to remove property at any time after attachment (rule
41(7) of the Magistrates’ Court Rules).

Should the consumer fail to appear before the court on the date, or to remain in attendance at the court
proceedings, at the request of the plain tiff, the court may authorise the issue of a warrant of arrest against
the consumer by the sheriff in order to allow the court to conduct an inquiry into the financial position of
the consumer. The consumer who has been found guilty will be liable to a fine or imprisonment for a period
not exceeding three months.

Mr Mbuli bought a set of pots for R3 000 from Kitchen
Essentials. The agreement was that Mr Mbuli would make
monthly payments of R600 (including 20% interest) over
six months.
After two months of making the payments, Mr Mbuli was
retrenched as a security guard where he had been working for
three years. Mr Mbuli was now unable to make the monthly payments
for the pots. Although he still owed R2 000, he did not report his
retrenchment to Kitchen Essentials. After failing to make his payment, Mr Mbuli received a letter
of demand from Nkosi Debt Collectors but simply ignored it.
The debt collectors came to Mr Mbuli’s house with a summons in the middle of the night to make
sure that he was home and removed goods from his property. They also took goods belonging
to Mr Mbuli’s tenant. Mr Mbuli comes to the advice office for assistance.
What the advice office did
After hearing Mr Mbuli’s story, the paralegal used ‘Checklist 1: Written notice’ and ‘Checklist 3:
Court orders’, and worked through these with Mr Mbuli. He first checked with Mr Mbuli that he
had received the letter of demand. Mr Mbuli confirmed that he had, but had ignored it.
The paralegal explained to Mr Mbuli that the court therefore had a right to issue a summons (this
meant that Mr Mbuli did not get the 10 days to respond after receiving the summons, before any
court order was taken against him). The paralegal further explained that the debt collector had
not listed the assets that belonged to Mr Mbuli, and had taken goods that belonged to a tenant.
The paralegal advised Mr Mbuli to consult a lawyer and recommended someone who helps with
these types of matters.
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A sheriff of the court brings the court order to the consumer’s home. During the first visit, the sheriff will
make a list of the consumer’s assets. At this stage, the consumer should identify assets that are not yet fully
paid for, or which do not belong to them, so that the actual owners can lay claim with the sheriff, otherwise
the sheriff will attach all assets unless exempted.

______________________________________
______________________________________
_______________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
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Stellenbosch University Legal Aid Clinic and Others v Minister of
Justice and Correctional Services and Others (2016) ZACC 32; 2016
(6) SA 596 (CC); (2016) 37 ILJ 2730 (CC); 2016 (12) BCLR 1535 (CC)
(13 September 2016)
The Stellenbosch University Legal Aid Clinic approached the Western Cape High Court on behalf
of 15 indigent parties who had entered into reckless credit agreements with micro-lenders. In
terms of these agreements, the parties received loans with repayment instalments amounting
to more than 50% of the parties’ gross income, resulting in the parties being unable to support
themselves and/or their families. The parties who, if employed at all, held employment as general
workers, would eventually default on the repayment of the loan. Once the consumer defaulted on
the loan, they were requested to sign a consent in writing to allow the micro-lender to apply for
an EAO as well as to elect the jurisdiction in which the EAO would be issued.
The court found that there is an obligation on the state, recognized in international customary law,
to prevent the violation of socio-economic rights by the private sector and business enterprises
in its jurisdiction. As such, before an order is taken relating to the attachment of a debtor’s
property, which includes their wages, the debtor should be allowed to make representations to
show cause why the deduction must not be made. The court further issuing of a valid and lawful
EAO required an evaluation of the amount of money to be attached, a comparison between the
attached amount and the consumer’s monthly expenses, and mandatory judicial oversight.

______________________________________
______________________________________
_______________________________________
________________________________________________

CHECKLIST 2
The consent to
Judgment and
the Summons
Use this to check that all
processes were followed correctly.

What to do if your client is asked to sign a ‘consent to judgment’
When your client signs a contract, they should make sure that a ‘consent to
judgment’ is not included.
If your client has defaulted on a contract and has ignored a written notice or letter of demand,
they may be asked to sign a consent to judgment. In this case, if your client is definitely in
default, you may advise them to sign the consent to judgment as the alternative would be a
summons to court, however before you advise your client to sign the consent to judgment it
must be properly checked out.
If, however, your client believes that they have not defaulted (for example if your client feels
there has been a mistake on the account) they should not sign the consent to judgment. In this
case, the account should be disputed with the credit provider.
Check that the consent to judgment refers to a court where your client lives or works before
your client signs the consent to judgment.

What to do if the client has received a summons

________________________________________________

Check that the summons was delivered in a way that complies with the law. It must have been
delivered by the sheriff of the court, and it must be signed by the clerk of the court and have a
court-dated stamp.

________________________________________________

Check that the credit provider has brought the matter to a court where your client lives or
works or carries on business or where the whole cause of action arose.

________________________________________________

In court, the credit provider will be represented by a debt collector or an attorney. Their fees
will be added to the debt the consumer has to pay.

________________________________________________
________________________________________________

LEGAL PROCEEDINGS

Emolument
attachment orders
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If the summons was issued correctly but the client does not think the amount to be paid is
correct (taking into account that legal and other fees will have been added), advise your client
to contact a lawyer who will lodge a notice of intention to defend the case. Try to recommend
a lawyer who helps in these types of matters.

________________________________________________

If the summons was issued correctly and the amount to be paid is correct, advise your client
to try and settle the matter with the credit provider or their representative. If they do not do
so, they run the risk of a default judgment.

________________________________________________

Warn your client not to ignore the summons. They have 10 days to respond to the summons. If
they do not do so, they may have a default judgment granted against them.

________________________________________________
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Use this to check that all
processes were followed correctly.

What to do if the client receives a default judgment
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CHECKLIST 3
Court Orders

Check whether they received a summons before the judgment was made – and that
the sum- mons was issued correctly (see ‘Checklist 2: The consent to judgment and
the summons’ above). If the processes were followed correctly, advise the client to
pay what is owed.
If they did receive a summons, check whether they responded properly to the
summons. A default judgment is only permissible if the summons was ignored.
If you believe your client should not have had a default judgment made against him
or her, you should contact a lawyer. Try to recommend a lawyer who helps with these
types of matters.
If the client cannot pay the debt following a default judgment, the following court
orders can be made. Inform them of their rights and the correct procedures for each
kind of order.

A warrant for execution

The sheriff can open any door on any premises even if access is denied, when necessary,
the sheriff may use force in order to fulfil his obligations.
The first time they visit the client’s home, the sheriff may only make a list of all the
things your client owns. Your client must point out if items belong to someone else or
are not fully paid for, as they are not allowed to take these away.
The second time they visit the client’s home, the sheriff can remove their possessions.
They may not remove possessions belonging to anyone else or which are not fully
paid for.
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CHAPTER 6

The warrant should only be brought by the sheriff of the court.

Contracting
with a credit
PROVIDER
81

•
•
•
•
•
•
•
•

When consumers borrow more than they can repay, they can become over-indebted. This can also happen
when people:
•
buy things after being tricked by tempting adverts which don’t tell the full story
•
take up offers of credit which is given without any questions being asked (but often have very high
interest rates)
•
borrow money from one credit provider to pay off all their other debts (‘debt consolidation’), but then
use this money for other things and do not pay their debts, or
•
borrow money under false pretences (e.g. ‘proven emergency’) knowing they cannot pay it back.
They may come to the office for advice before they enter into a contract to ensure that they fully understand
their rights and responsibilities as a consumer.

6.2 Credit providers have responsibilities
People and organisations are only allowed to lend consumers money if they are registered with the NCR (the
website lists all registered credit providers on www.ncr.org.za.) This protects consumers from being abused
by unethical money-lenders who, for example, charge very high interest rates, or who keep a consumer’s ID
book or bank card as surety for being paid.

When dealing with credit providers,
your client should remember that credit
providers are required to:
•
•
•
•
•
•
•
•
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Paying for regular monthly expenses –
such as rent, transport, etc.
Managing emergencies – such as illness or death.
Paying for occasionally big expenses – such as school fees and car maintenance.
Buying furniture or expanding a house.
Buy a car or other big, expensive item.
Starting a small business.
Repaying existing debts.
Buying luxuries or paying for entertainment that is not affordable.

Give them a quotation which is binding for 5 days.
Explain the contract to your client in simple terms and in a language they understand.
Explain the costs and interest charges, and be clear what the full price is.
Display their registration certificate in a way that is visible to consumers and include
their registration information in the contract with the consumer.
Make sure that your client can afford to repay the new debt by carefully assessing
their financial situation so that they do not lend money recklessly.
Provide reasons written in plain language if the loan is refused.
Provide, in writing, the name and address of any credit bureaux whom they have
provided with information about your client’s credit record.
Notify your client before they send negative information to a credit bureaux.

•

Keep consumers’ bank cards or original copies of identity
documents (although they may use them to confirm their
identity or to make copies).

•

Ask them for their PIN code for their bank account.

•

Refuse to give them credit based on social prejudice such as their age, sexual
preference, religion, ‘race’, gender, etc.

You may want to make a copy of the information sheet, ‘Getting credit: Know your rights’, for your client to
take home. This outlines what a credit provider may and may not do.

6.3	Understanding the contract or credit agreement
A contract is a written or verbal agreement between two or more parties. This agreement creates legal
obligations that parties need to perform. In this regard, the NCA provides certain requirements that must
be met in order for the contract to be considered a credit agreement. The NCA and CPA regulate most
agreements between a consumer and a credit provider. When consumers agree to repay money that they
have borrowed, they enter into a credit agreement. Entering into a credit agreement means that the consumer
signs a contract that clearly states the conditions of borrowing that money - including administrative costs
and interest. It is important that they read carefully and understand the document before signing it.

The requirements of the
NCA are as follows:
•
•
•
•

The parties need to have a general understanding of the
terms of the contract.
The parties must have the intention to enter into the agreement.
All the parties need to be of sound mental state and old enough in order to enter
into the contract.
The terms and obligations of each party must be clearly defined by the parties.

All credit agreements that are subject to the NCA will be governed by the NCA, but the goods and services
in terms of the agreement will fall within the scope of the CPA. Here the NCA and CPA overlaps one another
since both legislations can apply to the same agreement. The credit agreement must comply with the NCA,
but the goods and services must comply with the CPA (see ‘Chapter 3: Consumer Rights’).
If there is a defect in the quality of the goods or the service, the CPA will provide the appropriate remedy,
but if it is about the credit agreement itself, the NCA will apply (section 5(2) of the CPA).

CONTRACTING WITH A CREDIT PROVIDER

As mentioned earlier, people need to
borrow money for different reasons
which may include:

Credit providers may not:

Debt and Credit | A Reference Guide For Paralegals | 2021

CONTRACTING WITH A CREDIT PROVIDER
Debt and Credit | A Reference Guide For Paralegals | 2021

6.1	Why people want credit

You should warn your client to never accept credit from credit provides who do not bother to check
the consumer’s credit record. The terms offered by such lenders are often unfavourable. This can be
particularly attractive to people who are indebted and are desperate for money, but it only leads to their
entrapments into more debt. In addition, the credit provider will be breaking the law by lending money
recklessly.
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Never sign a blank form, as they may find
that they are responsible for payments and
conditions that they did not agree to.

•

Never sign a form with blank spaces that can be
filled in after they have signed it, so they should draw
a line through blank spaces to prevent the adding of information.

•

Ensure that the contract does not include a consent to judgment.

•

Take their time to read through the contract, even if the credit provider
tries to hasten

•

They have the right to take the contract home and read it with a friend, family
member or advisor before signing it.

•

That they are entitled to one free copy of every document they sign.

•

To keep a copy of the contract and all the forms that they have signed
in a safe place.

•

That they have a right to ask for a monthly statement of their account which must
show how much they have paid and how much they still owe.

The information sheet ‘Getting credit: Know your rights’ may help them to avoid making basic mistakes
when signing a contract.

6.4	Online Credit Transaction:
	Applicability of the Electronic Communications
and Transactions Act
When a consumer has concluded an electronic agreement, that consumer will also be protected by law like
in any other form of contract. Consumers are still protected by the NCA, CPA, and common law. However,
when entering into any electronic transaction, ECTA (the Electronic Communication and Transactions Act
25 of 2002) will be applicable for extra protection of the consumer. The purpose of ECTA is to develop a
safe, secure, and effective environment for consumers when they perform electronic transactions. The credit
provider or supplier has a legal duty to make certain information available to the consumer on its website
(section 43 of ECTA).

6.5	Types of loan and credit agreements
In addition to the standard loans (purchases on credit, mortgage
agreements, pawn transactions, instalment agreements, etc), the NCA
also covers new types of credit agreements.
Developmental credit agreements, which at the time the agreement is entered into,
the credit provider holds a supplementary certificate issued in terms of an application
contemplated in section 41 of the NCA, includes loans for education, small businesses,
fixing or buying low-income houses, and low-level loans by cred- it co-operatives (section
10 of the NCA).

Emergency loans are student loans, school loans, and education, training and skills
development loans.

Public interest loans are credit agreements that were entered into in specified circumstances
or for specified purposes, during a specific period or until the declaration or regulation is
repealed. For example, public interest loans are made to assist consumers to cope with
natural disasters and are declared a public interest loan by the government (section 11 of
the NCA).

______________________________________
This information includes, but
is not limited to:
•
•
•

Sufficient description of the product being sold.
The full price including all the related costs.
The way in which payment must be made.

______________________________________

CONTRACTING WITH A CREDIT PROVIDER

•

The protection provided by ECTA is applicable to all agreements that are concluded electronically. The
credit provider or supplier and consumer cannot have an agreement which excludes the provisions of ECTA.
Consumers are entitled to cancel any transactions or credit agreement that they entered into with the credit
provider or supplier within 7 days from the date of receipt of goods, or conclusion of the credit agreement.
If the transaction or credit agreement is cancelled within 7 days, the consumer cannot be expected to pay
any penalty and need not provide a reason for cancellation (section 44 of the ECTA). The application of
section 44 of the CPA is, however, limited to certain transactions that are listed in section 42 of ECTA (see
the case study in ‘Chapter 3 above: Stellenbosch University Law Clinic and Others v Lifestyle Direct Group
International (Pty) Ltd and Others’).
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When entering into a credit
agreement, your client should
remember the following:

Once the consumer has chosen the products they intend to purchase, before checkout, the credit provider or
supplier must give the consumer a chance to review or correct mistakes and withdraw from the transaction
(section 43 of ECTA). Where a consumer in an electronic transaction has made a serious mistake and the
credit provider or supplier does not give the consumer a chance to correct the mistake, the agreement will
be invalid if the consumer, upon realizing the mistake, tried to inform the credit provider or supplier about
the mistake (section 20 of the ECTA).

_______________________________________
________________________________________________
________________________________________________
________________________________________________
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Although contracts are meant to be written in plain language, they still include some legal and financial
terms which may be difficult to understand.

Interest can only be charged on the amount a consumer borrows, including the interest they have not yet
paid. Interest cannot be charged on a deposit, nor can interest be charged when there is no debt. In other
words, if someone pays the whole amount owed at once.

Here are the meanings of some
those used quite often:
•
•
•
•

•
•
•

An initiation fee is an administrative fee which the credit provider
charges for the paperwork involved in setting up the contract in order
to lend the money.
A deposit is an initial payment to be made at the beginning of a finance agreement.
A fixed interest rate means that the monthly repayment will not be adjusted according
to changes in the market rate.
Balloon instalments are when a final lump sum payment is negotiated when the
contract is being signed. Here, the remaining cost, plus interest charges, are repayable
in regular instalments over an agreed period. Only once this final payment is made,
ownership of the goods are transferred to the consumer.
The accounting balance is a portion of the outstanding balance comprising finance
charges (which excludes the original cost of the goods purchased).
The capital balance is a portion of the outstanding balance comprising the original
cost of the goods purchased.
The final payment is a lump payment usually payable at the end of the agreement.

6.7	Buyer Beware!
Some advertisements are unclear about the full cost of what is being advertised and give some of the most
important information in very small print! In this way, some consumers are trapped into spending much more
than they had intended to and sign contracts without realising what the small print says (see the case study
in Chapter 3 above: Stellenbosch University Law Clinic and Others v Lifestyle Direct Group International (Pty)
Ltd and Others).

Remember that advertisements are not contracts. They are invitations
to talk about buying something. Conscious consumers will ask a lot
questions to establish what is really being offered, for what price and
will be careful before they sign a contract, even if the salesperson is
impatient with them!

6.8 Paying back the Debt
Normally, in practice, the first two payments made by a consumer are used to pay the costs of the credit
(the administrative fees and the interest) that the credit provider charges for lending the consumer the
money instalments will be used to repay the amount borrowed – known as the principal amount after
the first two payments. As interest is added to the outstanding balance on a regular basis (for instance,
monthly), the consumer may take a long time to start paying back the principal amount, even if they are
paying their instalments every month. This information is important, as people often do not include these
amounts when they estimate what they can manage to pay back. When trying to solve a problem of debt, it
is important to consider and discuss the costs of credit.

The NCA wants to ensure that the amounts charged for lending money are fair and that the amounts are
the same everywhere. Strict guidelines have thus been set for credit providers. These specify the formulae
to be used and the maximum allowable interest rate for each kind of credit agreement (see Appendix G for
this information).

6.10	When Credit is refused
Sometimes people battle to borrow the money they need, as no-one will lend it to them. When they think
they are being treated unfairly or do not understand why they are being refused a loan, they may come to
an advice office for help.

6.10.1

Reasons for refusing credit

Credit providers are not compelled to provide credit to anyone. A credit provider has the right to refuse
credit on reasonable grounds as long as the reasons are not based on discrimination. The reasons must be
given in writing. Your client has the right, on request, to be informed of the reasons for being refused credit,
and to be told whether negative credit bureau reports played a role in the refusal. If the client does not know,
contact the credit provider to find out.

Credit providers may refuse to lend
money for the following reasons:
•
•
•
•

If the credit would be reckless. This means that, on the basis
of a fair assessment, the credit would likely render the consumer
over-indebted and unable to pay back the debt without taking out further credit.
When the credit provider is unable to check the consumer’s credit record
(and does not want to run the risk of reckless lending).
When the consumer is negatively listed and is prohibited from borrowing
any more money.

If you think the credit provider has acted within their rights, and you believe your client can afford more
credit, you can advise your client to apply elsewhere for credit.

CONTRACTING WITH A CREDIT PROVIDER

6.9 Calculating Interest
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6.6	Some legal and financial terms used in contracts
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•

•

Your client has strong evidence that the refusal
to grant credit was based on social prejudice
(like age, sexual preference, religion, ‘race’, gender etc).
This can be difficult to prove but can be important to confront in instances where
there is a good case. If you think the credit provider discriminated against your
client on one or more of these grounds, report the credit provider to the NCR or to
the Equality Court.

Credit Providers
Credit providers are required to:
•
•
•
•
•

Your client believes the decision was based on an incorrect assessment of their
ability to pay. In this case it might be helpful to the client for you to assess their
financial situation with them. Use the client record sheets ‘Debt Information,
Household expenses’, to assist in budgeting (Client record sheets 3 - 5), since it is
important to have a complete record of both what they earn and what they spend.

•
•

If the client’s regular expenses are more than their income, a credit provider would
have been correct to assess your client as over-indebted and therefore to refuse
to afford them credit. If, however, it seems that your client could easily manage
the debt, it would be worth approaching the credit provider to reconsider their
decision.

•
•
•
•
•

•

Your client feels they have been incorrectly or unfairly listed at the credit
bureaux. In this case, you should advise your client to apply to the credit bureaux
to check and change their records (see ‘Chapter 7: Credit bureaux’).

•

Your client has been refused credit as their record shows they have seen a debt
counsellor before. A consumer cannot be refused credit on the basis that they
previously accessed help to sort out their financial position. In addition, once the
debt clearance certificate had been submitted, their record should have been
cleared of all related information – including that they had been under debt
counselling.

______________________________________
______________________________________
_______________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
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Getting Credit:
Know your rights

•

Give you a quotation which is valid for five days.
Explain the contract to you in a language you understand.
Explain the costs and interest charges.
Display their registration certificate in a way that is clearly visible and to tell you clearly that they are
registered and include their registration information in the contract.
Make sure that you can afford to pay back the new debt by carefully assessing your financial situation
to prevent reckless lending.
Give reasons written in plain language if they refuse a loan.
Give the name and address of any credit bureaux in writing, to whom they have provided information
about your credit record.
Notify you before they send negative information to a credit bureau.

Credit providers may not:

Keep your bank cards or identity documents (although they may use them to confirm your identity
or to make copies).
Ask you for your PIN code for your bank account.
Refuse to give you credit based on prejudice due to factors such as your age, sexual preference,
religion, ‘race’, gender, etc.

Credit Agreements (Contracts)
When entering into a credit agreement, you should remember the following:
•
•
•
•
•
•
•
•

Never sign a blank form, as you may find that you are responsible for payments and conditions to
which you did not agree.
Never sign a form with blank spaces that can be filled in after you have signed it; draw a line through
blank spaces to prevent the adding of information.
Ensure that the contract does not include consent to judgment.
Take your time to read through the contract.
If you want to, you can take the contract home and read it with a friend or family member before
signing it.
You are entitled to one free copy of every document you sign.
You are entitled to keep a copy of the contract and all the forms that you have signed in a safe place.
You can request a statement of your account without charge from the credit provider at any time
which must show all, or any of the following: the current balance of the consumer’s account, any
amounts credit- ed or debited during a period specified in the request, any amount currently
overdue and when each such amount became overdue, and lastly, any amount currently payable
and the date it became due.

CONTRACTING WITH A CREDIT PROVIDER

When entering into a credit
agreement, your client should
remember the following:

Information Sheet
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6.11	Querying a decision not to
grant credit

(Refer to Appendix K for further reading)
While every attempt has been made to ensure that the information published in this guide is accurate,
the authors and publishers of this material take no responsibility for any loss or damage that may arise
out of the reliance by any person upon any of the information contained herein. The contents of this
guide do not constitute legal advice.
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The NCA has specified the formulae to be used to calculate the
interest for each kind of credit agreement (see chapter 5 of the
regulations). Interest can be calculated daily and will probably
be added to the consumer’s account on a monthly basis.

The manner of calculation must be
set out in the credit agreement. For a
short-term credit agreement (a loan of
not more than R8 000), the interest is
calculated as follows:
Deferred amount for the day x the
monthly interest rate by the number of
days in a month.

For all other credit agreements,
interest is calculated as follows:
Deferred amount for the day x interest rate by the
number of days in the year.
Interest rates

The NCA has specified the maximum allowable interest rate for
each kind of credit agreement (see regulation 42).

Sub-sector

Maximum Prescribed Interest Rate

Mortgage agreements

[(RR X 2.2) + 5%] per year

Credit facilities

[(RR X 2.2) + 10%] per year

Unsecured credit transactions

[(RR X 2.2) + 20%] per year

Developmental credit agreements: for the
development of a small business

[(RR X 2.2) + 20%] per year

For low income housing (unsecured)

[(RR X 2.2) + 20%] per year

Short- term credit transactions

5% per month

Other credit agreements

[(RR X 2.2) + 10%] per year

Incidental credit agreements

2% per month

‘RR’ = the South African Reserve Bank’s Repurchase Rate

Fees payable to the credit provider

The initiation fee may never exceed 15% of the principal debt (section 43(3) of the Regulations, May 2006, of
the NCA). The maximum monthly service fee is R50 (Section 44 of the Regulations, May 2006, of the NCA).
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Validity of agreements concluded by credit providers
who are not registered in terms of the NCA

Paulsen and another v Slip Knot Investments 777 (Pty) Limited 2015
(5) BCLR 509 (CC)
The Constitutional Court handed down a judgment determining whether a credit provider’s
failure to register under the NCA makes a loan agreement invalid and whether that agreement is
exempted from the operation of the NCA; and clarifying whether, once litigation has commenced,
a debtor can be held liable for accumulated interest greater than the capital amount of the loan.
Winskor 139 (Pty) Ltd entered into a finance agreement with Slip Knot Investments 777 (Pty) Ltd
(Slip Knot) to borrow R12 million. Mr and Mrs Paulsen (Paulsens) bound themselves as sureties
in respect of Winskor’s liability to Slip Knot. Winskor subsequently defaulted on its obligation
to repay the loan, together with a large amount of accrued interest. Slip Knot issued summons
against the Paulsens in the Western Cape Division, Cape Town (High Court), seeking the capital
amount, interest that had accrued to R12 million at the time proceedings were instituted,
additional interest that would commence from the date of institution of the proceedings, and
interest on the judgment debt. The interest had at that stage been capped at R12 million by the
in duplum rule, which caps interest at an amount equal to the outstanding capital debt.
The Paulsens advanced three defences. The first was that, because Slip Knot was not registered
under the NCA, the loan agreement was invalid. The second was that, even if the loan agreement
was valid, the amount of interest payable under it was limited to an overall total of R12 million by
the in duplum rule. The third was that, even if the operation of the in duplum rule was suspended
by the institution of proceedings, interest in this matter could not exceed R12 million as no
proceedings had
been instituted against Winskor as the principal debtor.
Slip Knot was successful in the High Court with its claim. The Paulsens appealed to the Full Court
of the High Court. That Court confirmed that the Paulsens owed the capital amount but upheld
the Paulsen’s third defence. Interest thus had to be capped at R12 million by virtue of the in
duplum rule. The Paulsens appealed the finding of liability to the Supreme Court of Appeal. Slip
Knot cross-appealed in respect of the disallowed interest. The Supreme Court of Appeal agreed
that the Paulsens owed the capital sum and upheld the cross-appeal, thus finding that the in
duplum rule ceases to operate once litigation commences. Before the Constitutional Court, the
Paulsens continued with the contentions they had raised before the High Court.
The court found that where a credit provider only enters into credit agreements exempted from
the operation of the NCA, that credit provider need not register under the NCA. These findings
were unanimous. Justice Madlanga (Justice Jafta and Justice Nkabinde concurring) went on to
hold that the longstanding in duplum rule should be applicable during the litigation process.
As the Paulsens had freely entered into the agreement, there was no reason to interfere with it
once litigation had commenced. In the result, the appeal was upheld only to the extent that the
accrued interest may not exceed the outstanding capital debt.

CONTRACTING WITH A CREDIT PROVIDER

Formulae to calculate interest

Case studY
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Interest Rates and Fees on Loans
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CHAPTER 7

________________________________________________

Credit
Bureaux
93

The NCA stipulates that each credit bureau must register with the
NCR in order to conduct business legally. It also sets out standards
to ensure that their information is always accurate – and ensures that
each consumer has the right to check his or her record and is allowed
to correct any mistakes.

Note information on consumers’ records after the
fee is paid by the credit provider.
Make sure the information is correct and not maintain
inaccurate information.
Keep the information for prescribed periods and to the
prescribed standard.

The NCA also sets out the purposes for which consumers’ credit information may be used as well as the
companies to whom the credit bureaux may provide the information.

Provide a report of the information (credit report) when required by
credit providers or anyone else who has the consumer’s permission.

7.2 Consumer credit information

Not charge for corrections or challenges to information by the
consumer.

When a consumer takes out their first loan with a credit provider, they must complete a form that requires
their consumer credit information. This includes their credit history, financial history, education, employment
and identity details. This information, and the details of the loan, are given to a credit bureau where they
compile a credit report (see Paragraph 6.5 below).

A person’s credit information can be used:
To assess whether they can afford credit.

CREDIT BUREAUX

A credit bureau (plural: credit burueax)
is an organisation that keeps a record
of consumers’ credit information,
indicating how they manage their debts.

A registered credit bureau must:

Not make a negative judgment about a consumer when they do not
have any credit information.

It is important to note that the credit bureau is not the only tool that is used to make credit assessments.
Lenders or providers also use the consumer’s credit application and other information that they have at their
disposal on their own systems when making the credit assessment.

To investigate fraud, corruption or theft.

______________________________________

To consider them for employment in a position that
requires trust, honesty and entails the handling of
cash or finances.

______________________________________
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7.1	What is a credit bureau?

_______________________________________
________________________________________________

7.3	The role of the credit bureaux
The role of credit bureaux is to prevent consumer
over-indebtedness and reckless lending.
Credit bureaux information assists the lender or financial services provider to establish how many credit or
service agreements the consumer is a party to and what the monthly instalments are in respect of each of
those agreements. The information may furthermore be used to assist the lender and/or service provider
to establish the likelihood of the consumer repaying the credit applied for by recording his or her historical
repayment behaviour under previous agreements.
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To be informed that the credit provider intends to report negative
information to a credit bureau 20 working days before the credit
provider reports them.
To receive a copy of their credit record from a credit bureau when
they request it.

Debt and Credit | A Reference Guide For Paralegals | 2021

To have access to one free report per year, after which they may pay
a small fee for any further records.
To challenge information kept by the credit bureau if they are
unhappy with the information.
For their information to be kept confidential, and for it to be used
only for the purposes that are allowed.

Consumers are encouraged to first speak to the credit bureau about logging a free dispute before approaching
external parties. Use ‘Checklist 4: Credit bureaux’, to help clients understand their rights as consumers and
the roles and responsibilities of credit bureaux.

7.5	The role of the Protection of Personal Information
	Act and the Promotion of Access to Information Act
in relation to credit transaction
In terms of section 68 of the NCA, the
private information of consumers must
be kept confidential. Credit providers
may only provide consumers’ private
information to the credit bureau.
Therefore, any person who receives, compiles, retains or
reports any confidential information about or consumer must
protect the confidentiality of that information (section 68(1) of
the NCA). However, where information is used or released to another
person, it must be used or released to the extent that is permitted or
required by the NCA or any other law with the direction of the consumer or the court (section 68(1) of the
NCA). Failure to comply with proper procedure in relation to section 68 of the NCA amounts to an offence
(section 68(2) of the NCA).
Considering the above framework, it is important to determine the role of POPIA and PAIA in credit
transactions. On one hand, the role of POPIA in credit transactions is to protect the personal information of
debtors or consumers processed by any public or private body. This protection prevents unlawful collection,
retention, publication or misuse in a manner that is not required or permitted by the NCA. On the other
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7.6 Credit Reports
7.6.1		

CREDIT BUREAUX

Consumers have the following rights:

hand, the role of PAIA is to ensure that certain credit records of consumers, to a degree relevant, are made
available as prescribed by the NCA. It should be noted that the provisions in POPIA and PAIA would apply in
the normal sense. A relevant aspect of PAIA is the exception that personal information of consumers should
not be shared if it might cause financial harm or breach of a duty of confidence owed to another party in
terms of a credit agreement (Sections 64-66 of the PAIA). The exception of POPIA on the other hand, might
be that personal information consumers should not be released if it might be misused or abused by third
parties and as such, impacts on the privacy of debtors or consumers (section 23(4)(a) of POPIA). FICA
might also be relevant if a suspicious transaction is involved (section 29 of FICA).

What is a credit report?

A credit report is a record of an individual’s credit behaviour. It contains a range of information which is
obtained from their credit application form, as well as from credit providers and the courts. It should not
contain any information which could be used to discriminate against them such as race, sexuality, political
affiliation, medical status, religion or membership of a trade union. Before granting credit, a credit provider
accesses a consumer’s credit report to assess the risk of lending them money.

7.6.2		

Information included in a credit report

A credit report is a record of an individual’s credit behaviour. It contains a range of information which is
obtained from their credit application form, as well as from credit providers and the courts. It should not
contain any information which could be used to discriminate against them such as race, sexuality, political
affiliation, medical status, religion or membership of a trade union. Before granting credit, a credit provider
accesses a consumer’s credit report to assess the risk of lending them money.

A credit report contains:
The consumer’s name and personal information
(like their ID number, address and contact details).
Their employment details.
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7.4 Consumer’s rights

The accounts they have and how they have managed them
(referred to as an ‘account history’).
Any enquiries that have been made about their creditworthiness
(referred to as an ‘enquiry history’).
Summary of their information.

It may also contain information about the negative consequences of nonpayment of their accounts such as judgments, administration orders or
defaults. (These are addressed in some detail in ‘Chapter 4: Debt relief
mechanisms’ and ‘Chapter 5: Legal proceedings’).
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7.6.4

The first section of the credit report reflects personal details. Here is a fiction- al or made-up example of
what is included in this section of a report:

Personal Details

CREDIT BUREAUX

Personal Information

Employment Details

Employment details comprise the
consumer’s last three employers –
and how long they worked for each.

Client Number

522019097

Title

Mr

Surname

Mcintosh

Forename(s)

Raven

ID Number

800811 1194 08 2

Date of Birth

11/08/1980

Gender

Male

Martial Status

Single

______________________________________

Spouse Name

n/a

No. of Dependents

None

______________________________________

Years

Employer

Occupation

10/06/2004

2 years

A D Photographics

Manager

27/01/2004

5 months

Self-employed

Photographer

1/10/2000

4 years

Spur, Eastgate

Part-time waiter

_______________________________________

(W) 011 8300 0001

Telephone No.

Date

(H) 011 353 2000

________________________________________________

Cellular

083 415 1655

________________________________________________

E-mail Address

csdonne@testing.co.za

________________________________________________
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7.6.3		

________________________________________________

Address Information

________________________________________________

The address information will comprise the last three addresses at which the consumer lived and the
periods they lived there.
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Date

Years

Address

Owner/Tenant

Current

2

1 Junction Ave, Parktown,
2193

Tenant

31/07/2006

2

52 Corlett Drive, Illovo

Owner

10/06/2004

5

41 Kris Street,
Johannesburg, 2001

Unknown

________________________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
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A person’s account history spans up to 36 months and tracks how regularly they pay their accounts. It shows
if they pay their accounts on time or if they do not pay them at all, thus reflecting both positive and negative
payment trends.

EXAMPLE OF A CREDIT RECORD
Date account
opened
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Open
Date

Supplier
Name

Type of
Account

Account
Type

Monthly
instalments
payable

Opening
Balance

Open
Balance

Current
Balance

Monthly
Instalment

05/15

Montunacc

TER

2899

1715

483

12/03

Imperial
Bank

INS

123073

108633

110

01/02

FNB cash
data

INS

10054

743

424

04/02

Imperial
Bank

02/02

08/01

Woolworths

Direct Axis

INS

PER

INS

103410

1870

960

3892

REV

5700

5197

03/98

BOE Bank

CRE

18700

3

REV

Stuttafords

REV

750

01/90

Truworths

REV

1816

Total

Credit
provider

Current
balances

1011

117933

Total
outstanding
balance as
at (date)
reported

Months in arrears

This shows the number of consecutive months that the consumer
has failed to make payment on their account.

No data

The credit provider did not submit any information for that specific
month.

Account closed

The account has been paid in full, within terms and the account has
been closed.

Disputed

The consumer has challenged the credit provider on some aspect of
their account and a dispute has thus been lodged. No information
will be reflected until the dispute has been resolved between the
parties.

Terms extended

The repayment period on the account has been extended by the
credit provider.

Lapsed policy

The consumer’s insurance policy has lapsed due to their nonpayment.

Cancelled by client

The consumer has cancelled their insurance policy/micro loan/
instalment on their account. Cancelled by supplier: The consumer’s
insurance policy has been cancelled by their insurer/their micro loan
has been cancelled by the lender.

Credit card revoked

The consumer’s credit card has been withdrawn by the bank from
which it was issued. Repossession: Goods that the consumer had
purchased have been taken by the credit provider due to their
failing to make payment on their account.

Paid out deceased
claim

A death claim has been paid out to the beneficiary of a policy.

Handed over

Due to non-payment, the consumer’s account has been handed
over to an attorney or collection agency to recover the outstanding
amount.

Paid out disability

A disability claim has been paid out to the consumer as the policy
holder.

Loan against policy

The consumer has been granted a loan against the outstanding
value of policy.

Paid up

The consumer’s account has been paid up in full and is still active.

Mail returned

Mail returned.

Loan against policy

he consumer has been granted a loan against the outstanding value
of policy.

Paid up

The consumer’s account has been paid up in full and is still active.

Surrendered

As the policy holder, the consumer has surrendered and the
insurance company has repayed their premiums.

Early settlement 1

The consumer has paid their loan in full at an early stage.

Cooling Off
Settlement

The consumer settled their loan within the 3 day cooling-off period.

Written off

The credit provider has written the account off as bad debt due to
the consumer not making payment.

Deceased

Notification received that the consumer is deceased.

Account History

NOSAJJMAMFJD-NOSAJJ
0000================

====

===00001000000103200

=======0000000055655600

======00000000055655600

2500

01/97

The credit provider has received payment for that specific month.

=========C00000000

Edgars

Woolworths

76

Payment received

Account history
for a 24 month

=========100000 ===0000

05/85

02/99

100

Account History

====LL6645543212

682

130

====00000110555443212

====WW==W=WWW- W8876

2234

Total monthly
instalments
as at (date)
reported

CREDIT BUREAUX

Account History
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7.6.5
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Instalment account

OPE

Open account without credit limit but where total owing, as
reflected on monthly statement, is due and payable on a date as
advised on the statement.

REV

Revolving credit account where purchases and payments are
made within a given credit facility.

CRE

Credit card account PER: Personal cash loan. HOM: Home loan.

SHO

Short term insurance.

LON

Long term insurance.

SIN

Short term loan, repayable in a single instalment.

TER

Long term loan, repayable in multiple instalments.

DED

DED: Long term loan, repayable in multiple instalments and is
deducted from their salary.

REA

A re-advancement has been taken on their original loan.

UNK

Loan type not specified by credit provider.

7.6.6

Default Data

Information that relates to late
payments or non-payment on
accounts is called de- fault data.
It is supplied to a credit bureau by the credit provider and remains on your
client’s report for various periods of time, depending on the nature of the default.
Once the consumer has paid their outstanding debt, the credit provider will update their records with the
credit bureaux to reflect a “paid up” status. The evidence can be in the form of a statement of account
showing that there is no money owing. Alternatively, a debt clearance certificate can be sent by the debt
counsellor. While the money is still owing, however, the negative listing remains on their record for the
maximum time in the table below.
In the case of court judgments, however, the negative information remains on your client’s record for five
years, even after they have paid off the amount, unless they go to court to have it rescinded (i.e. reversed).
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Categories of
Consumer Credit
Information

Description

Maximum Period

1. Details and results
of complaints
lodged by
consumers

Number and nature of
complainants lodged and
whether a complaint was
rejected. No information may
be displayed on complaints
that were upheld.

6 months

2. Enquiries

Number of enquiries made on
a consumer’s record, including
the name of the entity/person
who made the enquiry and a
contact person, if available.

1 year

3. Payment Profile

Factual information pertaining
to the payment of the profile of
the consumer.

5 years

4. Adverse
classifications of
enforcement action

Classification related to
enforcement action taken by
the credit provider.

1 year within the period
pre- scribed in section 71A of
the NCA

5. Adverse
classification of
consumer behaviour

Subjective classifications of
consumer behaviour.

1 year or within the period
prescribed section 71A

6. Debt restructuring

As per section 86 of the NCA,
an order given by the Court or
NCT.

Within the period prescribed in
section 71 (1) of the NCA or until a
clearance certificate is issued.

7. Civil court
judgments

Civil court judgments, including
default judgments.

The earlier of 5 year or until the
judgment is rescinded by a court or
abandoned by the credit provider
in terms of section 86 of the MCA
or with- in the period prescribed in
section 71A of the NCA.

8. Maintenance
judgments in terms
of the Maintenance
Act 99 of 1998

As per the court judgment.

Until the judgment is rescind- ed by
a court.

9. Sequestration
order

As per the court order.

5 years or until rehabilitation order
is granted.

10. Rehabilitation
order

As per the court order.

5 years

11. Administration
Order

As per the court order.

5 years or until order is rescinded
by the court.

CREDIT BUREAUX

INS

Length of time information may be kept by credit bureax
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Date of Submission

10/12/2007

Default Type

Handed Over

Contact Person

Woolworths

Account Info

600785011306336

Default Amount

R100.00

Subject Name

MACINTOSH, R

Subject ID Number

8008111194082

Subject Date of Birth

11/08/1980

Subject Address

52 Corlett Dr, Illovo, Johannesburg

7.6.7		

Judgments

A judgment remains on a consumer’s credit report for five years, after which it is automatically removed
from the credit bureau’s records. A judgment can also be removed at an earlier stage by the following:

Rescission by consent

The plaintiff will agree to rescission, and removal of the consumer’s name on the credit report, by
confirming in writing that the consumer has paid off the debt, together with interest and legal costs.

Rescission by payment of debt

Once the judgment debt has been paid in full, including the interest and the legal costs, the consumer
will be entitled to apply for rescission of the judgment.
The application for rescission must be made on a form which corresponds with the form prescribed in the
rules. It must be accompanied by substantial proof that the judgment debt, including interest, and costs,
have been fully paid.

7.6.8

A judgment is granted when a court has ordered
the individual to make payment on the debt or
outstanding account.

Example of a Judgment Entry

CREDIT BUREAUX

Example of a Default Entry

Notices

A notice is a legal action that has been taken against a consumer after they failed to pay a debt/outstanding
account. Notices include administration orders, provision- al sequestration and rehabilitation orders. In this
guide, we will only address administration orders.

7.6.8.1

Administration orders

Someone with a debt of less than R50, 000.00 who cannot meet their payment obligations can apply in
court for an administration order. This means that an administrator will manage the consumer’s finances,
thus making sure that regular payments are made to their credit providers. Please note, however, that an
administration order is not a solution to over indebtedness.

Date of Action

25/08/2006

Type

Judgment

Nature of Debt

Goods

Defendant

MACINTOSH, RAVEN

Defendant Address

52 Corlett Drive, Illovo, Johannesburg

ID Number

8008111194082

Date of Birth

19800811

Plaintiff

OM DISCOUNT STORE

Amount

1,535.00

________________________________________________

Attorney

Van Wyk/01/02 - 011 6534 80001

Case Number

567891011/03

________________________________________________

Court Magistrate

Johannesburg

______________________________________
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How can a judgment be removed from their
		credit report?

______________________________________
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________________________________________________
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26/04/2008

Notice Type

Administration Order

Defendant

MACINTOSH , RAVEN

Respondent Address

Date

Enquirer

Type

Contact

Telephone

20/10/2005

Woolworths

Normal

MFRC

011 200 2111

8 Junction Avenue, Parktown,
Johannesburg

13/09/2004

Multichoice

Normal

Aisley Koeberg

021 596 0300

ID number

800811 1194 08 2

03/08/2004

Mercantile Collect

Normal

Mercantile Bank

011 302 8300

Plaintiff

JAY PILLAY

05/07/2004

Mercantile-Collect

Normal

Mercantile Bank

011 302 0300

Case Number

1502001007/02

Court

Magistrate—Johannesburg

10/06/2004

ABSA CPU Link

Normal

Credit Card
(Caps) Dept.

031 700 0000

Attorney

Rainbow Associates

10/05/2004

Standard Bank Stannic

Normal

Standard Bank

011 999 9999

Date of Birth

11—08—1980

Amount

600 000,00

Monthly Amount

6 000,00

Start Date

26/04/2008

7.6.8.2
		

How can an administration order be removed from
a credit report?

An administration order remains on the consumer’s record at the credit bureau for 10 years, after which it
will be automatically removed. A consumer who can prove that they are in a suitable position to resume
their financial matters can apply to the court for setting aside of the judgement. That is, that the judgment
against them is rescinded (or reversed).

7.6.9

Enquiries

When a person applies for
credit, they give consent to the
credit provider to view their
credit report. This is shown as an
‘enquiry’ on their credit report
and contains the enquiry date,
as well as the credit provider’s
name and contact details.

7.6.10

Summary of Information

This final section of the credit report gives an overview of the
content of the report.
Sub-Records

Total No.

Total Value

Most Recent

Judgment (s)

1

1,000,000.00

30/05/2005

Notice (s)

1

600 000.00

02/03/2005

Notarial Bond (s)

1

5,000,000.00

11/10/2004

Default Data

2

100.00

30/01/2004

Miscellaneous Data

0

Account History

10

116,218.00

05/02/2005

Enquiries

5

CREDIT BUREAUX

Date of Action

Example of an enquiry history:
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Example of an administration order entry

13/09/2004

______________________________________
______________________________________
_______________________________________
________________________________________________
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A credit provider must give a consumer 20
business days’ notice before they send
the following types of information to the
credit bureau:
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Classifications of consumer behaviour such as ‘delinquent,
‘default’, ‘slow paying’, absconded’ or ‘not contactable’.
Classifications related to enforcement action taken by the credit
provider, such as handing the debt over for collection or recovery,
taking legal action or ‘write-off’ (i.e. when a credit provider
decides that the consumer is not going to pay and writes off
what they owe as a bad debt).

This notice period allows the consumer to make the payment or alternative arrangements to pay – and
thereby avoid being in default.
Each year a consumer can get one free copy of their credit report. If they have any queries they can submit
corrections within 20 days, during which time they can get additional free copies to check that corrections
have been made. After this, they must pay a small fee for a copy of their credit record.
As of April 2021, there were 43 credit bureaux registered with the NCR. Their names and contact details
can be found on the Regulator’s website at www.ncr.org.za (choose ‘Register of Registrants’ and then
‘credit bureaux’).
TransUnion and Experian credit bureaux tend to deal with individual consumers and domestic-related
debts (while the others largely deal with businesses and their creditworthiness). TransUnion offers total
credit protection including credit alerts, credit reports and credit scores. Experian credit bureaux offers
medium and large businesses with consumer, business and credit data, marketing services and business
decision analytics needs.

In order for your client to check their record, they should
contact TransUnion on 0861 482 482 and Experian credit
bureaux on 0861 105 665.

7.6.12

Checking a record

It is possible for you, as a paralegal, to assist your client to get a copy of their cred- it report, and to
check and correct their information on their behalf. The letter of authority which your client has signed (see
Appendix E) will show that you are legally acting on their behalf. Use ‘Checklist 4: Credit Bureaux’, for how
to apply for a record.

7.6.13

Correcting the record

CREDIT BUREAUX

Notification of negative information

If there is any information on the record which does not seem correct, the consumer should contact the bureau
and ask for an explanation. Use ‘Checklist 4: Credit Bureaux’ for how to do this. If no credible evidence is found,
the credit bureau will remove the disputed information from your client’s records. They must inform your client
as well as other credit bureaux and all parties that viewed the information in the past 20 working days. They
will also give your client a copy of their updated credit report. A consumer has the right to be compensated for
the costs of correcting the information by any person who reported incorrect information to a credit bureau.

If your client is not satisfied with the results of these
processes, you could contact the institutions that deal
with these kinds of issues. These are:
Credit Bureau Association (CBA): if the consumer is not satisfied
with the way a credit bureau operates – especially regarding the
records it keeps.
Credit Information Ombudsperson: if the consumer feels they have
been incorrectly or unfairly negatively listed (they should include a
reference number from the credit bureau).
Consumer Protector: if a consumer feels their rights have been
violated.
NCR - if the consumer wants to report a dispute between
themselves and a credit provider.
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7.6.11

National Consumer Tribunal: if the consumer is not satisfied with
the way the dispute between the consumer and credit provider
was resolved by the NCR.
National Consumer Commission: if the consumer believes that, a
company has not complied with the CPA.
The Ombudsman for Banking Services: if the consumer has
complaints about banking services and products.
The Office of the Ombud for Financial Services Provider: if the
consumer has a complaint against a financial services provider.
The Financial Sector Conduct Authority (FSCA): if the customer is
experiencing unfair treatment by a financial services provider (all
contact details for these institutions are listed in Appendix C).
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In some cases, it becomes clear that
someone has used the consumer’s
identity to get credit under their name
without their permission. In this case,
the inaccurate listing at the credit
bureaux may be a result of these debts,
incurred under your client’s name.
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The use of someone else’s identity is called ‘identify theft’ or ‘identity
fraud,’ and is illegal. All credit bureaux support the fight against identity fraud. Each credit bureau has a
monitoring mechanism to help people protect their identities and credit reports.

Where there has been ‘identity theft’, your client should do the following:
1.

Report the matter to the police, and get an affidavit regarding the matter.

2.

Report the matter to the company, bank or financial institution where the fraud occurred.

3.

Close all existing bank accounts, and the bank accounts opened by the thief.

4.

Request new accounts and pins.

5.

Contact the credit bureau, if registered, and lodge a query - after which the credit bureau will send
them a dispute form.

6.

Complete the dispute form and send/fax it back to the bureau, together with the affidavit.

7.

The credit bureaux will flag (mark) their credit report with a note and monitor enquiries to their report.
This is a pro-active measure to ensure that credit providers are alerted if anyone uses your client’s ID
number fraudulently to apply for credit.

8.

9.

Apply immediately for a free Protective Registration listing with the South Africa Fraud Prevention
Service (SAFPS). This service alerts the SAFPS members, which include banks and credit providers
that additional care needs to be taken to confirm that they are transacting with the legitimate identity
holder. (Consumers wanting to apply for a Protective Registration can visit the SAFPS website - https://
www.safps.org.za/) - Under the “Fraud Prevention” tab, click on “Apply for Protective Registration”,
and “Register Now”.
Where an online account has been breached, immediately change any online passwords and update
usernames and passwords that were similar.

CHECKLIST 4
Credit Bureaux
What to do if your client
has been listed at a credit
bureaux Check that:
1.

The credit bureau is registered with the NCR,
either by checking this on the NCR’s website
(www.ncr.org.za) or by contacting the Regulator
(contact details in Appendix C).

2.

The credit information they have about the consumer is correct.

3.

They only keep the information they are legally allowed to hold, and for the permissible time
period (e.g. no records of expired negative listings may be kept).

4.

The information about judgments is only kept for the prescribed time.

5.

They provide accurate information on request.

6.

They make decisions are free of prejudice when someone does not have a credit record.

How to apply for a credit record and correct information that is wrong
Each year a consumer should receive one free copy of their credit report, after which, they may have to
pay a small fee. If your client wants your assistance in getting or correcting their record, you will need the
authorisation letter (in Appendix E) so that the credit bureaux know you are authorised to act on their behalf.

Applying for a credit record
Contact the credit bureaux and request that they send you your client’s record. You should contact
TransUnion on 0861 482 482 and Experian on 0861 105 665. You will need your client’s personal
information such as ID number and address, and the authorisation letter.

Correcting a record
If your client disagrees with the record, they must submit corrections within 30 days. During the 30 days
of a query, they can get additional free copies of their record to check that the corrections have been
made. After this, they must pay a small fee for a copy. To correct a record, do the following:
1.

Reporting stolen identity does not prevent criminals from
continuing with their criminal activities, but your client will be
protected from liability for contracts entered into due to the fraud.
If your client is not satisfied with the assistance provided by the
above institutions, they can contact the Credit Bureaux Association
or NCR (see Appendix C for their contact details).
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Stolen identity
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7.6.14

2.
3.

Contact the credit bureaux and ask for a dispute form. They will send you the form with a
reference number.
Complete the form and return it to the bureau with a copy of the client’s ID and authorisation
letter from your client saying you may act on their behalf (see Appendix E). Include proof of the
information you want changed, such as a debt clearance certificate or statement of account.
If they have kept a negative listing longer than they should have, quote the relevant regulation
(from the NCR), and insist they remove the record from their system. They have 20 working days
to investigate the matter.

Request another copy of the credit report to check that the changes have been made. If they have not been
made, repeat the process until it is correct and/or contact the credit bureaux to ensure they correct it.
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Managing
Money
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Part of a paralegal’s role is to educate
and guide their clients on how to budget,
plan and manage their money wisely. You
can do this in the context of providing
guidance with a financial problem, or simply
when the client asks for financial-related
advice like checking a contract, which they
may enter.

The next page contains a list of things that may help clients. You can either discuss these with them and/
or give them a copy to take with them. At the end of this guide there are templates for budgets, which you
can either complete with them, or give them copies to take home to work on with other members of their
household.
Remember that, in most situations, someone’s money or income is used for several people within a household
or family. Therefore, when talking about someone’s situation or doing their budget with them, it is important
to think about the whole household’s income and how the money must be used for dependants and all the
people who are supported by these incomes.
Not all people get into debt or difficult financial situations because they are careless with money or did not
budget properly. In many people’s lives, there simply is not enough to pay for basics, and they end up in
debt. Where this is the case, there is no point in telling them to be more careful. Rather help them manage
to pay the debts and access resources and services that provide for their needs at less cost.

Information Sheet:
Managing Money Wisely
Cash is king!

Save up and pay cash rather than buy on credit. When you pay cash, you pay less as there is
no interest and no administration fee.
If you buy on lay-by, the item is retained by the store. until you have paid for it. No interest
is charged, and the price remains the same. However, you may not have the goods until you
have finished paying for them. The CPA now regulates the lay-by process (section 62 of the
CPA). In terms of the CPA, a lay-by agreement may be cancelled at any time. If you cancel the
agreement, the shop may only charge a maximum cancellation fee of 1% of the total purchase
price. Any money paid to date must be refunded in full, minus the 1% cancellation fee (section
62 of the CPA as read with regulation 34). The shop cannot offer a credit note, further binding
you to the shop, as an alternative to a cash reimbursement. You can report non-compliant
shops to the Consumer Goods and Services Ombudsman.
Buying on credit means you can have the item straight away, but you must pay more for it as
interest is added. While you are paying the amount you owe, you are in debt.

Social grants payment into bank accounts by the state to many South Africans has given them
hope that the reality of the Constitution’s promise of human dignity, equality and freedom for
all is not a distant dream. Furthermore, the payment of social grants into bank accounts has
brought about the much-needed inclusion for beneficiaries in the economic mainstream. The
beneficiaries of social grants can now transact within the banking system. However, the use of
social grants to this end, particularly in credit transactions, can have serious consequences for
social grants recipients. For this reason, Parliament has enacted the SAA on the use of social
grants in relation to credit transactions and to curb the consequences thereof.
In terms of section 20(1) of the SAA, a grant may not be transferred, ceded, pledged, or in
any manner encumbered or disposed of. This position means that any action in terms of
section 20(1) of the SAA is invalid. If the Minster of Social Development becomes aware that
a grant is being transferred, ceded, pledged, encumbered or disposed of, they may order the
immediate termination or suspension of payment regarding such grant (section 20(2) of the
SAA). This position has been reinforced due to unfair practices that occur in the consumercredit industry and more importantly, to protect the vulnerability of social grants recipients.
The Minister of Social Development, who has passed on regulations relating to the SAA, has
achieved the reinforcement of section 20 of the SAA. Relevant regulations in this respect are
regulations 21 and 26A to the SAA, which will come into effect on the date of publication in
the Government Gazette.
Regulation 21(1) states that SASSA can electronically pay a social grant into a bank account of
a beneficiary or make a manual payment of such grant at a designated pay-point in terms of a
payment method determined by SASSA. Regulation 21(4) provides that the payment method
determined by SASSA will not allow for any deductions, except for deductions permitted
by the SAA. Regulation 26A sets out the circumstances under which a deduction may be
made directly from a social grant. Regulation 26A stipulates that SASSA may allow only one
deduction per month for a funeral policy issued in terms of the Long-Term Insurance Act 1998.
This regulation further mentions that such a deduction should not exceed 10% of the value
of the beneficiary’s social grant. Regulation 26A aims to prevent children’s and temporary
grants from being subject to any deductions. Furthermore, regulation 26A will also ensure
that adults’ grants are subject to only one funeral policy deduction, which is not permitted to
exceed 10% of the value of the grant.
Regulation 26A prevents any deductions on children’s and temporary grants. However, the
regulation will allow funeral deductions on permanent adult grants up to 10% of the grant
value. This position means that the use of social grants in credit transactions is entirely
prohibited in the context of children’s and temporary grants. However, in the case of
permanent adult grants, the use of social grants in credit transactions is permitted if such
transactions fall within the prescribed circumstances, under which deductions may be directly
affected from a social grant and the deductions are necessary and in the best interest of the
beneficiary. Therefore, the regulations arguably do not prohibit electronic debt deductions
from bank accounts of social grants beneficiaries (see case study below: Minister of Social
Development of the Republic of South Africa & others v Net1 Applied Technologies South
Africa (Pty) Ltd & others; The Black Sash Trust & others v The CEO: The South African Social
Security Agency & others (825/2017 & 752/2017) [2018] ZASCA 129 (27 September 2018)).

MANAGING MONEY

INTRODUCTION

The use of social grants (SASSA grants) in
relation to credit agreements
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Taking out only the credit you need
Very few people can pay cash for big purchases like cars and houses or flats. You should
expect to have to borrow money to pay for these but managing the debt must be a priority.
Houses or flats and cars can be taken back (repossessed) if you stop paying for too long, even
if you have repaid much of the debt. Financed goods may, however, be repossessed only with
a court order and/or with the customer’s written consent, known as voluntary surrender (in
terms of section 127 of the NCA).
When you choose a house or flat or car, first find out how much you can afford to pay a
month and buy something you can afford. Moreover, remember that you will also need a
deposit and some other money for administration fees.
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In addition, of course, pay your accounts on time! When signing the contract to apply for
credit, choose a date that is manageable for you. In other words, do not choose a date very
close to the date you get your salary or wage, as if there is a delay in receiving your pay, you
will not pay on time, and it will look like you are defaulting. You will also have to pay interest
for the days that your payment was late. If you can, choose a date about a week after payday.
Moreover, if you earn money in some other way, like through a small business, choose a date
when you know your money is likely to be available – and then use it to pay your accounts!

Credit Card Basics - The Convenience of Credit
Credit cards can be useful financial tools for you and your family but should be
used with care. They allow you to purchase goods now and pay later. Credit cards
need to be managed wisely for you to avoid paying interest and accruing
unnecessary debt. Consumers should stay on top of payments and realise the true cost of purchases
made with credit. Maximise the benefits of credit while minimizing the risks to be a responsible credit
card owner. Barring an emergency, you should use your credit card as a debit card. Do not make
purchases on your credit card that you cannot afford to pay for. Keep track of your purchases to ensure
you can make your payments on time and avoid over-indebting yourself.
It is important that you know the terms of the credit card in the following areas:
•
Annual Percentage Rate (APR) and whether rates are fixed or variable.
•
Annual, late and overdraft - limit fees.
•
Credit limit on account.
•
Grace periods before interest begins accruing.
•
Rewards, including cash back.

Managing Interest Rates
If possible, combine your debts so that you only owe one or two credit providers. This is
called ‘consolidating your debt’. The goal is to borrow money from the company
with the lowest interest rate. While a clothing company will not take on your debt
from the furniture shop, a bank may lend you money to pay off the accounts and then you only pay
them back. However, make sure that their interest rate is lower!
So if you have three loans, pay off the one with the highest interest rate by borrowing money from the
one with the lowest interest rate. However, make sure you use the money you borrow to do this and
don’t spend it on something else! Generally, use the money you borrow for the purpose you borrowed it
for – not for something else.
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Find out who lends money for a particular purpose in order to check if they
have lower interest rates. For instance, if you are starting a small business,
find out which organisations support the development of a small business.
They may have advice on how to borrow money wisely and at lower interest
rates. Similarly, if a young person wants to do post-school study, have them take
out a student loan, which has a lower interest rate than the normal rate at which banks lend money.
Finding out what subsidies, free services and resources there are.
If the young person who wants to study, achieved high marks or is excellent at something like maths or
a particularly popular sport, find out if there are scholarships available for them as these are essentially
gifts you do not have to pay back at all!

MANAGING MONEY

If you find you have borrowed more than you need, return the unused amount to the credit
provider. In this way, you are paying off a portion of your debt and will not pay interest
on money that you did not actually need. Do not keep it and spend it on something else!
Generally, if you can pay off a debt quicker, do so. It means you will repay less because you
are paying less interest. (Make sure you check that this is the case when you sign the contract,
as some contracts charge you a full administration fee and interest, even if you pay early).

Finding the Best Interest Rates

What they must do is keep achieving! Universities and Colleges usually give a few scholarships to people
with talents (academic excellence or sporting prowess), or for particular types of people (e.g. people
with disabilities, young women entering the sciences etc). In addition, bursaries are also available and
usually awarded specifically to applicants with financial hardship as well as talents and/or skills.
In 2012, the Department of Human Settlements introduced the Finance Linked Subsidy Programme. The
programme was introduced to assist first-time home buyers with purchasing their home. The subsidy is
paid directly to your bank or financial institution and will reduce your monthly loan instalments, making
it more affordable to purchase a home. Households with an income between R 3501 - R 22 000 may
qualify if they meet all the criteria. For more information, access the Department of Human Settlements
website at (http://www.dhs.gov.za/content/finance-linked-individual-subsidy-projects).
Also remember that more free or subsidized services exist than you may think. They may not be flashy
or smart and sometimes they are not as convenient. However, they can save a lot of money. These can
range from using the services the state provides, to using the services offered at reduced rates by
apprentices – e.g., hairdressers, optometrists, etc. Find out before paying money.
It costs nothing and may save a lot!

Beware of attractive offers
Refrain from borrowing money from companies who do not check if you
can pay them back. This may be attractive when you are desperate. However,
they do not take this risk for no reason and are likely to have very high interest
rates and/or ways of getting the money if you cannot pay. This situation could lead to your incurring
heavy debt that could be difficult to repay.
Do not fall for special offers, unless you are very sure that they are offering what they say! Often, the full
costs are not made clear. So, before you buy anything, make sure you have asked all the questions about
how much the total cost is (including interests and admin fees) and by when the money must be repaid
and in what amounts.
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Once you have a loan, especially from a bank, do not be tempted to extend the loan and
borrow more money to buy other items. The only time this may be a good idea is when
you have decided that you can afford more credit and that borrowing more from the same
loan is the most cost-effective way to borrow money – because it is at the lowest interest
rate. However, this takes discipline, as you must remember to pay regular amounts into your
housing loan for the goods you bought as well as for your house or flat – just as if you are
getting an account from a creditor provider.

Do not get money fraudulently
Although some people think it is clever to get as much money as possible
out of any system, telling lies in order to do so is called fraud. It is illegal
and you can be arrested for doing so. For example, people who pretend to be
someone else to get a social grant or say that they have a crisis and apply for
‘proven emergency’ loans repeatedly when they do not have a crisis at all are committing a crime. You
could go to jail if caught and found guilty, or you could lose a large portion of your salary, your pension,
or your property to repay the money you owe that you obtained fraudulently.
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5.
Try not to buy on impulse or in a hurry. We all know that there are better prices at some places than at
others and sometimes they are in unexpected places!
•
Share information about where there are good bargains.
•
Do not buy something that is poorly made because it is cheap if it is something you need to use for
a long time. However, if you need something for a short period, there is no harm buying something
that is not of high quality if it works for the time you need it.
•
If you need to use something only once (like a tool or implement) borrow one from someone who
has one – and offer to lend them your things when they need them.
•
Buy things at the end of the season when they are on sale, ready for the next season.
•
Do not shop every sale. it is just a waste of money and space and if the items are always available on sale
you can buy them the next time you need them. Advanced purchasing is not always the best option!
•
Buy things you will need when you see them at good prices. Do not wait until you need them
urgently and buy them at high prices.
•
Form buying co-operatives with friends, neighbours or family so that you can buy things for less
money in bulk and each person pays a portion. It is almost always cheaper to buy together and
share the cost.
•
Share transport costs. Arrange lift clubs or going to town together and split the cost.
•
Break the habit of favours and having to appear generous. Start sharing responsibilities with those
who will share this view – and show others that it works!
•
Make use of in store rewards offered by retailers such as Checkers, Pick n Pay, and Clicks rewards
programs. These programs offer members discounts on various items, and in some instances, cash
back rewards, which may be deducted from the consumer’s final total.

Try not to waste
Do not buy something new when you already have something that you can use instead. Be creative if you
can and use things for several purposes instead of buying something specially for one purpose. Use things
until you cannot use them anymore and do not let things go bad, or open new containers before you
have finished using the old one. While buying in bulk can be more cost effective, buying more than the
household will need or use, especially easily spoiled goods, can in fact lead to more waste.

Deal with problems quickly
Most of us like to avoid facing problems, but as we know, this often makes them worse. In the case of
money, avoiding your problems makes them worse – and the problem does not go away! So, if you have
a problem paying a company or a person, go and see them and arrange for repayment, even if it is less
than you had initially agreed to and you must pay back for more months than you had originally planned.
However, keep on communicating and arranging. While they may not be pleased or seem strict, they
would rather have you keep paying a little than not pay at all. Many people have financial difficulties
and as such, you do not have to feel embarrassed. Facing the situation and discussing it is far more
productive than avoiding it.

Plan for immediate and later expenses and stick within your means
Draw up a budget to see what you and your dependents need each month. A budget helps you pay
your bills on time, be prepared for emergencies, and achieve financial goals. You can take control of your
finances by following these five steps:
1.
2.
3.
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Set Guidelines
If you choose to spend more on some expenses, remember to reduce other costs accordingly. Set
guidelines on how much money should go toward different expenses.
Add up your income
To set a monthly budget, you need to know how much money you’re earning. Make sure you include
all income like salary, interest, pension and any other sources.
Estimate expenses
Re-evaluate needs and wants when determining monthly fixed and flexible expenses.

While things can happen that you did not expect and you must spend money that is not in your budget
or plan, try not to buy regular things that you cannot afford. Encourage your family or household to only
buy what you can pay for and to buy wisely. Stick to what you agreed to spend in the budget and try and
keep a record of what you spend. Before the month-end, compare what you spent with what you said you
would spend. If there have been some costs that were higher than you expected, decide how to manage
this in the next month. While many households have to live simply, it is still not a good idea to borrow
money for regular monthly expenses as it is unlikely that you will be able to pay this back.

MANAGING MONEY

Shop wisely

Find the difference
Subtract your expenses from your income to find how much disposable income you have. If it’s a
negative number, reduce your expenses.
Track, Trim and Target
After creating your budget, track your actual income and expenses. You may be surprised to see
what you spend on unnecessary expenses. Adjust your budget to fit your lifestyle and financial
goals.

An exception arises where someone has a secure offer for work or money that will be coming in, but they
need to pay out more money than they currently have. This is called a cash-flow problem. That is, the cash
is coming, but you don’t have it yet. A short-term loan to get through these times, while you are waiting,
is possible, but only if you are sure that the money will be received!

Be brave: fight against unsuitable luxury
There has been an increase in the pressure to have flashy and expensive things – even when it is not
necessary or suitable. Funerals are a good example. Some people organise funerals as if they are big
society celebrations rather than an important ceremony to bury someone and support their family. While
funerals do entail spending some money, they do not have to impoverish the family. Not only are families
who are grieving experiencing the loss of a family member, but they may also be left with additional
people to care for in the form of children or parents of the person who died. So be brave. Insist on doing
only what you can afford and what is suitable. For example, drive an older car that is paid off, rather than a
newer one for which you owe a lot of money. Moreover, although it is important to buy something special
sometimes, resist buying luxuries or paying for things like entertainment that you cannot afford. Very few
people can have everything they want.
What we can do is choose what we can afford and what we cannot and then we must stick to that.

Saving, buying and benefit organisations
Stokvels and buying clubs are a way of saving money collectively. It is a supportive way of being disciplined,
which forces you to put money aside every month. Either the money is shared out at the end of the year, or
each person has a chance to buy something for cash when his or her turn comes. Also, saving collectively
can mean that the bank gives you a higher interest rate, so you make more money together. You can also
share the bank charges.
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4.

Joining a benefit society means that, for the money you pay each month, you could be assisted when you
are sick, when you retire or must stop working, when you need to pay for education or a new baby, or
when you have funeral or medical expenses. Some benefit societies also lend money and give advice, for
instance, on how to buy a house. Remember that your money is safe with benefit societies. All benefit
societies must be registered with the Registrar of Friendly Societies - so make sure that the one you want
to join is registered. Also, ask people what they have heard about it. You do not want to pay money and
then find that the organisation has closed.

While every attempt has been made to ensure that the information
published in this guide is accurate, the authors and publishers of this
material take no responsibility for any loss or damage that may arise
out of the reliance by any person upon any of the information contained
herein. The contents of this guide do not constitute legal advice.
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Minister of Social Development of the Republic of South Africa &
others v Net1 Applied Technologies South Africa (Pty) Ltd & others;
The Black Sash Trust & others v The CEO: The South African Social
Security Agency & others (825/2017 & 752/2017) [2018] ZASCA 129
(27 September 2018)
These were applications for leave to appeal to the Supreme Court of Appeal. The court had to
consider whether the regulations in terms of the SAA prohibited electronic debit deductions
from bank accounts of social grant beneficiaries and whether, considering the new payment
regime, the outcome of the case will have any practical effect. The grants were paid from funds
supplied by the National Treasury on behalf of the Department of Social Development. The relief
sought by the applicants was in the form of a declaratory order that the regulations did not, as
contended for by the Minister of Social Development and the SASSA, restrict and/or prohibit
deductions being made from beneficiaries of social grants’ bank accounts.
The Supreme Court of Appeal recognised the need to protect beneficiaries of social grants
against corrupt vendors and corrupt activities by employees of service providers and government
officials. However, it found that the regulations do not prohibit electronic debt deductions from
bank accounts of social grants beneficiaries. This was because social grant beneficiaries have
chosen to receive their grant through bank accounts and that meant they can use their social
grants in credit transactions at their free will.
The application for leave to appeal was dismissed with costs because there was no reasonable
prospects of success.
As the Paulsens had freely entered into the agreement, there was no reason to interfere with it
once litigation had commenced. In the result, the appeal was upheld only to the extent that the
accrued interest may not exceed the outstanding capital debt.

(Copy, complete and file)

Surname

Mr/Mrs/Ms

First Name
ID No.

Address:

Home

Telephone

Cell
Other

Paralegal’s name
Start Date
The client’s story
Use a blank page to record the main points of the client’s story.
Keep these notes even if they are untidy. They can be very useful.
Debt information

______________________________________
______________________________________
_______________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
________________________________________________
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Debt and Credit Overview

MANAGING MONEY

The use of social grants in relation to credit
agreements

Client Credit Record 1

Does your client
owe money?
If yes, please
complete the Debt
information sheet
with the client.

YES

NO

YES

NO
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Case studY

Budget Information
If your client is
prepared to do this,
please complete the
Budget
and Household
Expenses sheet
with the client.
Do you think your
client may be overindebted?
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(Info sheet: Getting Credit: know your rights)

(Info sheet: Getting Credit: know your rights)

Assessment of Credit Provider’s Actions

Did the credit provider follow the correct processes in dealing
with your client?

Y

N

Debt and Credit | A Reference Guide For Paralegals | 2021

If no, give details (attach a separate page if necessary):

Do you think there may have been any reckless credit-granting?

Assessment of credit bureaux actions

Is your client listed at a credit bureau?

Y

N

Y

N

Is the information correct?

Y

N

Are they in the possession of information that they should not have?

Y

N

Y

N

if so, which one?

Y

N

Contact Name and Details

If yes, give details (attach a separate page if necessary):

Is the bureau registered?
Did the credit provider send your client a written notice (letter of
demand)? Did your client respond in any way?

Y

N

if yes, give details (attached a separate page if necessary).

Please give details

Have legal procedures been instituted against your client?

Y

N

Y

N

Give details (attach a separate page if necessary):

Were all legal processes followed correctly?
If no, give details (attach a separate page if necessary):

Was your client refused credit?

MANAGING MONEY

Client Credit Record 1

Have they had any difficulty getting info from the bureau? Yes
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Client Credit Record 1

If yea, please give details

Y

N

Give details (attach a separate page if necessary).
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Client Credit Record 3

(Info sheet: Getting Credit: know your rights)

(copy as many times as you need, complete and file)

Contact and Action

DEBT INFORMATION

Client’s surname

Client’s surname

Paralegal’s name

Paralegal’s name

MANAGING MONEY

MANAGING MONEY

Client Credit Record 2

Date

Date

Details of Debt (1):

Action Plan (please add another page if this is not enough space)
Main Issues

Summary of actions needed

Name of the credit provider
(organization/person to be paid)
Period of loan
Amount to be
paid monthly

Total amount still
Number of payments still to be made
Record of contact between paralegal and client (please add another page if this is
not enough space)
Date

Meeting / e-mail/
phone/fax

Record of discussion
and agreement

Problems with Payment
Amount / number of months in arrears
Actions taken by credit provider
Contact Details
Department / person to be contacted
Postal address:
Phone

Record of action taken by paralegal (please add another page if this into enough
space)
Date

Meeting / e-mail/
phone/fax

Who was
contacted
(org and
person’s name)

Record of
discussion and
agree ments

Fax

E-mail

Details of Debt (2):
Name of the credit provider
(organization/person to be paid)
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Amount of initial loan

Amount of initial loan
Period of loan
Amount to be
paid monthly

Total amount still
Number of payments still to be made
Problems with Payment
Amount / number of months in arrears

Conclusions
Credit provider
Outcome

Actions taken by credit provider
Contact Details
Department / person to be contacted
Postal address:
Phone
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Fax

E-mail
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(Info sheet: Getting Credit: know your rights)

(Info sheet: Getting Credit: know your rights)

Client Budget

HOUSEHOLD EXPENSE TO ASSIST IN BUDGETING

Client’s surname

Client’s surname

Paralegal’s name

Paralegal’s name

Date

Date

Received Each Month (income)

Amount

Total

Regular Expenses (Daily, weekly, monthly)
Daily

Weekly

Occasionally

Sometimes

Rent

R

R

R

R

Electricity

R

R

R

R

Phone

R

R

R

R

Airtime

R

R

R

R

Transport

R

R

R

R

Groceries

R

R

R

R

Toiletries

R

R

R

R

Clothes and shoes

R

R

R

R

Support of family members

R

R

R

R

Debt instalments

R

R

R

R

Donation to church, mosque or
synagogue

R

R

R

R

Burial society or funeral policy

R

R

R

R

Insurance

R

R

R

R

Cigarettes

R

R

R

R

Alcohol

R

R

R

R

R

Sweets, coold drinks and other
snacks

R

R

R

R

R

Savings for annual and irregular expenses
No. of
times a
year

Total amount

Therefore
monthly
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R
R
R
R
R
R
R
R
Total Income=
Must Pay Each Month (express)

R
R
R

Amount
each
time

R
R

School fees

R

R

R

R

Religious festivals
e.g. Christmas / Eid

R

R

R

R

Birthdays

R

R

R

Weddings

R

R

R

Initiations

R

R

R

Funerals

R

R

R

Travels to visit family

R

R

R

Total Expenses
Income less expense
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R
Enough / Too Little

R
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Client Credit Record 5
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Client Credit Record 4
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Chapter 1
		

Interpretation, purpose and application: definitions (section 1) of the terms used, the reason
for the NCA; types of credit agreements (sections 8–11) and how to use the NCA.

Chapter 2
		

Consumer Credit Institutions: operation of institutions such as the NCR (Part A sections
12–25) and the NCT (Part B sections 26 and 34).

Chapter 3
		
		

Consumer Credit Industry Regulation: rules for registering credit providers (section 40),
credit bureaux (section 43) and debt counsellors (section 44), as well as cancelling
registration (Part B sections 54– 59).

Chapter 4
		
		
		

Consumer Credit Policy: rights of the consumer wanting to apply for credit (Part A sections
60 and 66), protecting the secrecy of personal information (Part B sections 67–73), credit
marketing practices (Part C sections 74–77), over-indebtedness (sections 79 and 85),
reckless credit (sections 80–84) and debt review (sections 86–88).

Chapter 5
		
		
		

Consumer Credit Agreements: illegal credit agreements (Part A sections 89–91), protection
of personal documents (Part B sections 92–99), fees that can be charged on debt (Part C
sections 100–106), statement of accounts (Part D sections 107–115), changes to the credit
agreements (Part E sections 116–120), ending a credit agreement (Part F sections 121–123).

Chapter 6
		
		

Collection, Repayment, Surrender and Debt Enforcement: collecting goods and rules for
paying back loans (Part A sections 124–126), surrendering goods to end debt (section
127), and rules for repossession (Part C sections 129–133).

Chapter 7
Dispute settlement other than debt enforcement: resolving a disagreement between the
		
consumer and the credit institution by the credit regulator or the tribunal (Part D sections
		142–152).
Chapter 8
		

Enforcement of the NCA: rules for searches (Part A sections 153–155), offences under the
NCA and preparing for a legal case.

Chapter 9

General provisions: how previous laws will be affected by the NCA.

Glossary of Definitions used
in the National Credit Act

APPENDIX B

Overview of the
National Credit Act
The NCA came into effect on 1 June 2007 and was amended in 2014. It repeals
(replaces) the Usury Act of 1968, the Credit Agreements Act of 1980, and
Exemption Notice.
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Consumers, in respect of a credit agreement to which the NCA applies, means
•
•
•
•
•
•
•

the party to whom goods or services are sold under a discount transaction, incidental credit agreement
or instalment agreement;
the party to whom money is being paid, or credit granted under a credit facility;
the mortgagor under a mortgage agreement;
the borrower under a secured loan;
the lessee under a lease;
the guarantor under a credit guarantee; or
the party, to whom, or at whose direction, money is advanced or credit granted under any other credit
agreement.

Credit, when used as a noun, means the deferral of payment of money owed to a person, or a promise to
defer such a payment; or a promise to advance or pay money to, or at the direction of, another person. A
credit agreement contract means an agreement that meets all the criteria set out in section 8 of the NCA.
A credit bureau refers to an institution who is required to apply for registration as such in terms of section
43(1) of the NCA.

A credit provider in respect of a credit agreement to
which the NCA applies, means
•
•
•
•
•
•
•
•
•

the party who supplies goods or services under a discount transaction, incidental credit agreement
or instalment agreement;
the party who advances money or credit under a pawn transaction;
the party who extends credit under a credit facility;
the mortgagee under a mortgage agreement;
the lender under a secured loan;
the lessor under a lease;
the party to whom an assurance or promise is made under a credit guarantee;
the party who advances money or credit to another under a credit agreement; or
any other person who acquires the rights of a credit provider under a credit agreement after it has
been entered.

Over-indebtedness occurs when the bulk of available information at the time
a determination is made, indicates that the consumer is or will be unable to
satisfy in a timely manner all the obligations under the credit agreements to
which the consumer is a party, having regard to that consumer’s:
•
•
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financial means, prospects and obligations; and
probable propensity to satisfy in a timely manner all the obligations under all the credit agreements to
which the consumer is a party, as indicated by the consumer’s history of debt repayment (see section
79 of the NCA).

Reckless credit is the credit granted to a consumer under a credit agreement concluded in circumstances
described in section 80 of the NCA.

(If you have access to the internet, a copy of the NCA can be found at
www.info.gov.za/gazette/acts/2005/a34–05.pdf).
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If the consumer believes that a company has not complied with the Consumer Protection Act:
Tel:			
012 428 7000
Email:			
enquiries@thencc.org.za / complaints@thencc.org.za
Western Cape:		Lilian Brown		consumer.protector@westerncape.gov.za
Northern Cape:
Theodore Smith		
theosmith@ncpg.gov.za
North West:
Keemenao Mokoena
keemenaot@nwpg.gov.za
Mpumalanga:		Nation Nkosi		nnkosi@mpg.gov.za
Limpopo:		Findo Motimele		findo@ledet.gov.za
Kwa-Zulu Natal:
Tshepiso Selepe		
Consumer.Complaints@kznedtea.gov.za
Gauteng:		
Reuben Sedibane
consumer@gauteng.gov.za
Free State:		
Timothy Radikeledi
adikeledi@detea.fs.gov.za
Eastern Cape:		
Charnette Ferreira
charnette.ferreira@dedea.gov.za /
						Consumer.protector@dedea.gov.za

The Ombudsman for Banking Services

If the consumer has complaints about banking services and products:
Tel:			
0860 800 900
Whatsapp:		
066 473 0157
Email:			info@obssa.co.za
Website:		 www.obssa.co.za

The NCR Complaints Department has a mandate in terms
of the NCA is as follows:
•
•
•
•
•

To
To
To
To
To

receive complaints of alleged non-compliance with the NCA.
evaluate alleged non-compliance with NCA.
promote effective and efficient disputes between consumers and credit bureaux.
investigate and ensure that registered financial service providers comply with the NCA.
take enforcement steps as allowed for in the NCA.

Complaints can be lodged concerning any alleged contravention in terms of the NCA or an allegation of
reckless credit to the NCR.

Persons who may lodge a complaint:
•
•

Any person who is a natural person.
Juristic persons (e.g. company, partnerships) or a trust with the necessary authority.

Only persons with written consent may lodge a complaint on behalf of a complainant. The written consent
must contain the name of the third party, the name of the credit provider, the full name and signature of
the complainant, the date of signing of the agreement to which the complaint relates and the details of the
complaint. However, telephonic and e-mail originated complaints may only be lodged by the complainant,
not by another person on behalf of the complainant.

Persons against whom a complaint may be lodged:
The Office of the Ombud for Financial Services Providers
If the consumer has a complaint against a financial services provider:
Tel:			
012 762 5000 / 012 492 9711 / 0860 066 3274
Fax:			
086 546 5694 / 012 384 3447
Email:			info@faisombud.co.za
Website:		 www.faisombud.co.za

APPENDIX D

Lodging a Complaint with the
National Credit Regulator

•
•
•
•

Any institution offering credit.
A debt counsellor.
A payment distribution agency.
A credit bureaux provided the NCR has jurisdiction.

Consumers are encouraged first to lodge a complaint with the above persons or institutions before referring
the matter to the NCR.
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National Consumer Commission

Debt and Credit | A Reference Guide For Paralegals | 2021

Appendix D:

Appendix C:
Key Institutions

The Financial Sector Conduct Authority (former Financial Services Board [FSB])
If the customer is experiencing unfair treatment by a financial services provider:
Tel:			
0800 20 3722
Fax:			
012 347 0211
Email:			
info@fsca.co.za / complaints@fsca.co.za / library@fsca.co.za
Web:			www.fsca.co.za
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Cost of credit e.g. overcharging of interest.

Service agreements, e.g. Vodacom, MTN, Levies,
Municipal accounts, gym etc.

Read the regulations to check that your complaint is justified.

The conduct of a debt counsellor.

A matter that would more appropriately be
dealt with by a court of law or another dispute
resolution process.

Credit related disputes against any credit
provider.

A matter which is or has been or currently
is the subject of litigation, subject to certain
exceptions.

Contact the call centre, which is a division within the complaints department of the NCR. It is the first point
of contact with stakeholders and is responsible for receiving enquiries related to alleged contraventions of
the NCA. Call centre number: 0860 627 6277.E- mail: complaints@ncr.org.za / Fax: 087 234 7789 or 087
234 7782.

Complaints against credit bureaux, on condition
that the issue was brought to the attention of
the bureaux prior to lodging a complaint with
the NCR.

A matter relating to administration or
administrators.

Failure and/or refusal to issue statements of
account or other documents relating to an
existing credit agreement.

Complaints relating to damaged goods, these
should be sent to the National Consumer
Commission or Motor Vehicle Om budsman for
vehicles.

Failure and/or refusal by a debt counsellor to
issue a clearance certificate.

Debit orders going off on the wrong dates.

Refusal by a credit provider to cancel an
agreement during the cooling off period (, which
is 5 days).
Reckless lending.
Non-adherence to section 127 & 129 of the NCA
by credit providers (taking legal action)
Non-distribution of funds by a payment
distribution agent and/or debt counsellor.
Credit provider’s failure to restructure accounts
in accordance with a debt re- view court order.

(From NCR website: www.ncr.org.za/complaints.
html - accessed 16 April 2021)

APPENDIX D

Complaints that fall outside the
scope of
the National Credit Regulator’s
mandate

Alternatively, complete and sign the required complaint form (Form 29). The complaint form to initiate
a complaint, as well as the written consent form, will be provided by the NCR or found on their website.
Submit the complaint by email to complaints@ncr.org.za, fax 087 234 7789 / 087 234 7782 or mail at 127
15th Road Randjespark, Midrand, 1683.
The complaint will be acknowledged and accessed. Once the complaint is received: If it falls within NCR’s
mandate, it is logged onto the complaints database, and a unique reference number is generated. An
officer is assigned and given the reference number. This reference number is given to the complainant, as
well as information regarding the Complaint Officer who is dealing with the complaint.
The Complaint Officer will contact the complainant to verify the complaint and to request any further
information if necessary. The complaint will then be forwarded to the credit provider. The credit provider is
required to respond to that specific complaint, and to provide the NCR with any supporting documentation
that may be needed. The NCR normally gives the credit provider 10 business days to respond. This response
time may be changed depending on the severity or nature of the complaint.
When a response has been received, the Complaint Officer will assess the situation and make an objective
decision as to whether there has been any contravention by the credit provider. For a simple complaint,
this process should not take more than 21 business days. Complex complaints may take longer to resolve.
A decision will be made based on the available evidence and will be communicated to the complainant.
In the event of dissatisfaction with the quality and level of service delivery, do not hesitate to contact the
NCR offices or refer the matter to the Supervisor or the office Coordinator.
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How to lodge a complaint with the
National Credit Regulator

Complaints that fall within the
National Credit Regulator’s
mandate

Complaints that cannot be resolved by the Complaints Division, or that are of a serious nature, are
investigated and could potentially be referred to the NCT for a compliance notice.

Unlawful termination of accounts by creditors.

Overcharging of fees by debt counsellors

A debt counsellor’s failure to obtain a

debt review court order.
In-duplum-non-adherence to section 103(5) of
the NCA (In duplum rule).

Note: The NCR may not be able to assist you fully if 3 years have passed
since the occurrence of the act or conduct that forms the basis of the
complaint. This is because it will be prevented from referring that
conduct to the NCT or a consumer court as the legal claim will have
prescribed. The NCR may assist with informal resolution of the dispute
if the dispute is against a credit provider or credit bureau. The amount
of information supplied to the Complaints Division by the consumer
regarding the issue under investigation will determine the speediness of
the resolution process.

Credit provider collecting on prescribed debt.
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(insert organization’s letter head or name
and address)

I, …………………………………………………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………………………………………………………………
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……………………………………………………………………………………………………………………………………………………………………………………………

Name of Debtor ………………………………………………………………………………………………………………………………………………………………
NCR Registration No. ……………………………………………………………………………………………………………………………………………………
Contact Telephone number ……………………………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………………………………………………………………………

This is to certify that the following follow consumer :

……………………………………………………………………………………………………………………………………………………………………………………………

Full names and surname of the consumer Identity number

I.D. Number residing at telephone / cell number hereby authorise the
[Organisation’s name] to act on my behalf.

……………………………………………………………………………………………………………………………………………………………………………………………

I grant the above organisation the right to access my records, including my financial details, and thereby
act as my mediator/negotiator in these and related matters. I have signed this statement, in the presence
of witnesses, as proof and validation of this authority.
The results of investigations and negotiations can be relayed to [organisation’s name], who will advise me
accordingly. All related documents can be forwarded to [organisation’s name] for finalisation of my matters.
Any information regarding the status of my query can be divulged to any member of [organisation’s
name], for them to assist me.

APPENDIX E

Authorisation Letter

Clearance Certificate Issued
In terms of section 71(12)(b)(i) of the
National Credit 34 of 2005

Court / Tribunal Number ………………………………………………………………………………………………………………………………………………
……………………………………………………………………………………………………………………………………………………………………………………………
Has discharged all his / her obligations in terms of the debit re-arrangement order granted by the Court /
Tribunal (insert date of order) in terms of Section 85(7)(c) of the National Credit Act 34 of 2005.
The debts set our hereunder have been settled in full:

Name of Credit Provider

Date of last payment

Full amount settled

Signed at ……………...............................................................………… on this the …….............................……. day of 20 ............…..
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……………...............................................................…………		
……………...............................................................…………
Signature
					Date

Signed at ……………...............................................................………… on this the …….............................……. day of 20 ............…..
……………...............................................................…………
		
Witness (1)
					

……………...............................................................…………
Witness (2)
……………...............................................................…………		
Debt Counsellor
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……………...............................................................…………
Date
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Black Sash National Office, Elta House, 3 Caledonian Road, Mowbray, 7700
Tel: +27 21 686 6952 | Fax: +27 21 686 6971 | Email: info@blacksash.org.za
Eastern Cape Regional Office T: +27 41 487 3288 | E: ecro@blacksash.org.za
Gauteng Regional Office T: +27 11 834 8361 | E: gro@blacksash.org.za
Kwa-Zulu Natal Regional Office T: +27 31 301 9215 | E: durban@blacksash.org.za
Western Cape Regional Office T: 021 686 6952 | E: wcro@blacksash.org.za
Black Sash National Helpline
T: 072 663 3739 or 063 610 1865
E: help@blacksash.org.za
Follow us on Twitter @black_sash
Find us on Facebook.com/BlackSashSouthAfrica
www.blacksash.org.za

